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Ken,

Here is a draft"

Chàrt rnd

Jim Mnch
Attomey-Advisor
O,ffice óf Enbroementand Compliance Assuiance'
Water Enforcrement Division
US Environmental Protect¡on Agency
Ariel Rios South, Rm 41184
1200 PennsYlvanla Ave NW

confidential information that is attomey-client'privileged, attomey work product or

tribute outside of Federal gôvemment-

Kenneth Champagne/ENF/R8/USEPA/US

Ja¡nes Mndr,DG/USEPM,S

o2to5t2oo802:55 PM

l(anneù' Gt¡amÈagne/ENF/R8ruSEPA/
us
021051200802:28 PM

To Kennèh Champagne/ENF/RSruSEPMJS@EPA

oc

bcc

Subjecì Re: Oberstar Data from toda¡/s cail@

Peter Stokely/DCruSEPNUS@EPA, James

Vinctr/DC/USEP.A/l.TS@EPA

Oberstar Data from todaYs call

To

cc

Subjea

Hey guys,

Thanks for the great call today! Woutd you be able to proviOe me with a table or summary with the.

ö¡ãot"r numbãrs oisðJsiJJän today'óca[? My supervisorwanted some detail, and lwantto make sure

lcan characterize them ProPerlY'

Thanks!

Kenneth ChamPagne
U.S. Environmental ProtecTion Agency
Region I
Section 4O4 Enforcement Program

n¡TEFNÂI. DAï.¡ÊF.RÂTT\E DCr,3¡JFjE¡iT C,F TiiI.F. ii.S. E:¡i-'. !P-C'N!|{ÉnJ_Äi ?F-tl¡TECfiC{r! -{'iH'l'jY
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Table for compiling EPA Response to oberstar congresstonal of lotlolof

ll

Region t. Cases where an
enforcernent action uias
considered to be appropçiate
bæed on existing violations,
but where the Region chose
not.to pursue formal
enforcement based-- at least
in part- on the uncertaint¡r
about EPA's juridiction over
the receiving waters.

3. Any
case

where
lack of
clvA
jurisdict
ion has
bee¡l
asserted
by the
alleged
disoharg
er as an
aflirmat
ive
defense
to an
'enforc¿

mcnt
action,

Överlap

2a.) any change in the
tlpe of enforcement
mechanism used in a case,

such as changing from a
formal to an informal
enforcement response.

2b.) a decision to reduc¡
the amount of the civil
penalty in the enforcement
action bascd upon
uncertainty about CtilA
juridiction; or

2c.) any significat delay
due to budgdaryor
resouce constsaints caused
by the neræssity of having
to pr,ove jurisdiction under
the Repanos shrderd.

r (404) r (oPA) 2(402) t (404).
l (402)

I

2 t (402) I
(0an
4)

0

3 4 (4021404) 6 (402\ 4
(40u40
4)

0

4 l3(oPA);8(402) 2(402) 2(02);2(404, 2(402);5 (404) t4
(404)

t0
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.Nelson SmiIh/R6/USEPA/US

01/10/2008 10:05 AM

$To James Vinch/DC/USEPMJS@EPA

cc

bcc

Subje4 Fw: Region 6 Oil Program lnpurtfor Oberstar tnquiry

Jim-

'Per the discussion.on yesterday's OPA enforcement call, I wänted to make sure you got all the information
regarding the impacts of the Rapanos ruling in Region 6. This information was already sent up through
OEM and you may get it through other channels; but I wanted to make sure it wasnl missed as it seems
clearly responsive to Congressman Obersta/s request. Our oil pollution enforcement program has been
significantly impacted by Rapanos. Please see items 2.,3.,4., and 6. below-

-Nelson "Beau" Smith
OP.A Compliance Assurance
EPA Reoion.6

---

- 
psrwsrcled by Nelson SmiIh/R6/USEPA/US on 01/10/2008 09:58 AM 

-Nelson SmIIh/RG/USEPMTS

01107l/2008 O4:06 PM To Craig Matthiessen/DCruSEPA/US, Kevin

. Mould/DC/USEPA/t S, Gilbeño lñzarrylDCNSEPA/US, Hugo
Fleischman/DC/USEPMTS

cc James Mullins/R6/USEPA/US@EPA, Ragan
Broyles/R6/USEPA/US@EPA, Richard
Franklin/RG/USEPA TS@EPA, Donaldp
SmiIh/R6/USEPMTS@EPA, Bryant
Smalley/R6/USEPMJS@EPA, Samuel
Tates/R6/USEPA/US@EPA

Subject Region 6 Oil Program lnput for Oberstar lnquiry

As promised during our phone conference this moming, belo¡r is a listing of the changes to the R6 O¡l
Program brought about by the Rapranos ruling:

1. Nanowed SPCC lnspection Taigeting - Targeting for SPCC inspections has become much more
conservat¡ve than pre-Rapanos. We have establishèd a specific distance ftom "non-controversial
navigable waters" that establishes the new universe of eligible facilities. That universe is significantly
smaller than historical, but we can not quail¡ry the change. We also can not quantiff the environmental
effects of rqducing the geographic size of the eligible SPCC facilities.

2. Numerous Oil Spill Cases "On Hold': Historically the Region has reviewed all reported spills for
follow-up enforcement. lf a sþill is suspected to have.reached a jurisdictional waterway, an infor.mation
request (CWA 308) is issued. Prior to the Rapanos ruling, any spill confirmed afrer investigation to have
.reached a USGS designated watenray received an enforcement action requiring payment of a penalty
and'confirmat¡on of conective actions to prevent future releases. S¡nce the Rapangs ruling, the Region
has documented 76 cases (and counting) where a spillto a USGS designated waterway-has been
confirmed, but nò folltiw-up for penalties or conective action has been sbught due io diftcuties asserting
jurisdiction post-Rapanos.

3. lmpact to Oil Spill Enforcemenì - The number and type of spills that continue to receive enforcement
actions since Rapanos has nanowed, however, the expenditure of resouroes for each case has increased.
While the primary focus priorto Rapanos was investigating the cause of the spill, more time and effort

Iì¡TF'Iì,¡-A.L DELIBË.FI{]|î'.T.m{Lr¡.@!\¡l CtF THE U.S. t^iV¡P.¿.¡¡r.r$r.¡-r.¡.I- PP¡JTECÌIC.N AcËì{ux
DISCLOSI.JRE AUTTIORIZED ONLY TO CONGRESS FOR OVERSIGIIT PT.'RPOSES IN RESPONSE TO ST'BFOENA
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than ever before is now spent investigating the impacteO à*"y and downstream trÍbutary connections.
Site visits, mapping, aerial photography review, historical research, hydrologicdata analysis and even'sophisitcated 

computer modelirrg ($9,000 per site) are draining available resources for spill enforcement.
The increased workload also delays timely enforcement.

4. lmpact to SPCC Enforcement - EPAs þridictional autirority under SPCC has been directly challenged
by industry since the Rapanos ruling. The primary basis for SPCC coverage is the potential to impaçt a
jurisdictionalwateruvay. Companies have elected to discontinue SPCG protect¡ons at multiple locations
based on thier contention that there is no threat to jurìsdictional waterways under Rapanos. As previously
detailed for spill enforcement, the nanowed field of SPCC cases that are still brought for enforcement
involve significant extra case development efiort to establish jurisdiction.

5. lmpaa to Spill Responåe Èrggrar - Certain spitl responses that would have historically merited EPA
response act¡on have not been actdd upon by OSCs. ln some instances, the response duty'OSCs have
made a post:Rapanos decision not to respond based upon questions and their perception of what.was
jurisdictional. The uncertainty also leads to aditionalwork in determining if we can respond. ln one
instance, EPA's response authority was directly challenged during the response by EPA personnel in the
field, based on that company's assertion, under Rapanos,lhat a jurisdictional walenray had not been
impacted.

6. Widesprdad Confusion - Only a small portion of spills in the Region occur to waterways that are clearly
' jurisdictional post-Rapanos. Most occurto intermittent streäms, farm ponds, small creeks, or adjacent

wetlands. Likewise, only a fraction o'f SPCC facilites are adjacent to major water features. This leads
inevilably to widespread confusìon among both industry and EPA as to where exactly the lines of
jurisdictional are drawn. Efforts to alleviate confusion through compliance assistance are compromised
by the Agency's own intemal difficulties. in dèlineating jurisdictional authority in such a way as to provide
meaningfulguidance to industry. Confusion has lead to instances where spills have gone unreported,
which in turn compromises the agency's ability to respond appropriately.

iì.ÌTERÌ.l.riL ÐELIEERATI..E Dû:U-ì/iE-t ¡T ùF IfiE U.S. E-¡iv.-Lp.u'NMÉ.,1i.ÁJ FRtl'lËC!!ÐN -ArJs¡luy
DISCLOST.'RE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGIIT PI.JRPOSES IN RESPONSE TO SIJBPOENA
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Nelson smirtr/R6/usEPMjs ' To James.T/inch/bc/usEpA/us@EpA
ün5n008 04:49 PM cc Edwin euinones/R6/USEpMTS@EpA, Jaries

Mullins/R6/USEPMJS@EpA, Samuet' 
Tates/R6i/USEPMTS@EpA, Ragan

bcc
' Subject Obeisrar Request - List of R6 OpA Cases

Jim-

Tlris is a fotlow-up to_the ernail I sent on January 10, 2008. I have since been asked to provide you with
the specific names of the.R6.OPA cases that r¡eet Congre3sman Obefta/s criteria. Wé generaiedthis list
from our ¡ntemal database and inserted the inbrmation into the form provided. We had p-reviousty
reported 76 cases, but have identified 13 additional ones for a cunent total of 89.

Please feel free to catl if you have any questions.

-Nelson 'Beau'Smith
' OPA Gompliance Assurarice

EPA Region 6
214Il

ñ
Oberst¡r LN fo FG OPA Enforcement.wpd

Fffihritit r.E¡:.irÃ¡. i ii.;i.iä--.ä¡iì-i.-v.!. t.æi-¡i,JiÉ-r{T O¡ 1¡3, i-i S. F,¡r-Vl¿_UtrtÀ¿¡¡.!¡J_ pl-Lr!ÈC.I!r_tl.! ê-GE}lCy
DISCLOSURE AUTI{OR]ZED ONLYTO CONGRESS FOROVERSIGTITPT'RPOSES INRESPONSETO SI'BPOENA
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Martha
WolfÆPR/R8ruSEPA/l,rS

O1l07l20OB 05:06 PM

Craig MatSiessen/Dtl/USEPA/US@EPA, Hugo
Fleischman/DC/UsEPA/US@EPA, Kevin
Mould/DC/US EPA/US@EPA
Carol Campbell/R8/USEPA/US@EPA, Martin
HesImarUENF/R8/USEPA/US@EPA, David

Ostrander/EPR/R8/USEPA/US@EPA, Mark

Fw: A Quick Question: Congressional Request

lo

cc

' bcc

Subject

Sorry for being a few hours latewith this, I just got,bag]Á into the office today' We literally haYg hu.ndr9ds

of OÞA g3ses-¡n our nno further ãction' nie 
-oue 

to ihe hapanos'decision, most of which are oil spill cases.

We would need furthertime to get more detalled information on those cases, but can if needed' The

cr¡ses readily available fitting your description lnclude:

Agaiír, we do have a file with well over 100 cases held due to Rapanos if you need us to go through those

foi yoü. please lel me know if you need additional information.

Thanks

Martha Wolf (8EPR-ER)
Team Leadei, Preparedness and Prevention Unit

EPA Region I
1595 WynkooP Street
Denver, Colorado 80202-1 129
Püiã;'sóá:- rax 303.Ê
,,our task must be to free ourselvelby widèning oui circle of compassÍon to embrace all living creatures'n

'Albert Einstein

- 
Forwarded by Martha woIf/EPB/R8/USEPA/US onQ1l07l20o8 04:48 PM 

-. DaVid
Ostrander/EPR/R8/USEPA/U To Martha WoIfÆPR/R8/USEPA/US@EPA
s
01/03/2008 03:07 pM il,ffiffJJåHtt#Ëüitrtdgrit@EPA' 

curtis

Subject Fw: A Quick Question - Congressiohal Request

fyi Note short turn around.
I- pe¡¡a6¡6ecl by David Ostrander/EPR/R8/USEPA/US on 01/03/2008 03:07 PM 

-
To OSWER SF Reg DDs

cc OSWER OEM REMOVALMANAGERS, Hugo

nnî.RÌ.iAI. DiILiBER-åTivE D{ìCi;ÈíF,.ìTOFTE¡E U.S. EìWIRI}i¡õhiTni,pROTE,lTiOi\i AGEÀr.Cy
DISCLOST.JRE AUTHORTZEb ONLY TO CONGRESs FoR ovERsIGIIT PI.JRPosEs IN REsPoNsE To sI.,BPoENA

Debbie
Dietrich/DC/USEPA/US

01/03/2008 02:40 PM
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Fleis*rniq/DC/USEPA/US@EPA, epa.gov
Subject AQuick Question - Congressional Request

Hieveryole] Sor.ry for the short turnaround on th¡s, but we are working on a Congiessional deadline. The
EPA HQ Office of Water is working'on a résponse to a letterfrom Gongressman Oberstar reþarding
issues raised by tne Supreme Court's Rapanos decision on lhe definition of navigable waters. As part of
this response, OEM has been asked to provide the followinþ information:

"Please þrovide the Commiitee with an account¡ng of all jurisdictional issues related to the deflnition of
"navigable watersn following the Rapanos decision that have ariseri since June 19, 2006 and that are not
govemed undgr sect¡on 404 of the Clean Water Act, including jurisdictional issueq related to section 402
of the Clean Water Act and the O¡t Pollution Act."

We, of course, are only concerned with issues pertaining to our oîl program.' Because our response is due
early next week, we are not asking youto do a complete search of your oi! spill case files. Raiher, we are
asking only that you let us know if you have docùmented any oil spill cases or SPCC/FRP regulatory
jurisdiclional questions where navigable waters issues were raised to the attention of the División
Directorwith¡n the Reg¡on. We here at HQ are not aware ofany navigable water ¡sSues that have been
raised during this.time period, but we did want to check with you. Please respond to Craig Matthiessen,
with a cc to Hugo Fleischman and Kevin Mould, by noon on Monday, Jan 7. Thanks for your help!

Debbie D¡etr¡ch, Director
Office of Emergenry Management (51ØA)
USEPA
1200 Pennsylvania AVenue, NW
Washington,'DC 20460
Flr.v.J
Fax 2a2J

t'¡TERIq/iL ÐEL¡ËE'R.ÁTT!'E D,æL¡¡.'EE!.!T C.F füE U.S. *¡-.iF..3Nlr{É.¡TÄi.FF-OTECTIO}¡.Â.CEi.¡Cy
DISCLOSTJRE AUTHORIZED ONLY TO CONGRESS FOROVERSIGHTPT.'RPOSES IN R.ESPONSETO ST.JBPOENA
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bcc

Subject

As indicated, I was delayed sending'the oitenforcement program response to this request due to not
finding out aboutthe niquest unül Jangary 9. Arid.l was not in'the ofioe untll 1/14 duo b illness. We had
lô pullfiles b complle the lnformat¡on ln orderto indude case names. Attached are splll and SPCC
viohtions whidt we failed to take cases on due to furisdfcaüonalwaterc issues following¡ the Rapanos
decision.

Jane Na[ød
óÞÃ Cü;ptianae Specialibt a:nd Enforcement offcer
Techq!-cgl Qnforcement Program .

303

U.S. EnvironmenEl Protection Agency
MailCode: SENF-UFO
1595 Wynkoop Streel
Denver,CO 80202

The preoeding meesage, including any ettÊchments, crnbins infurnation thatmay
be confidential ànd may be exemptfrom disclosurc under appllcâbte law. lt ls
intended to be conveyed only to the narned recipienþ. lf you rec{eved thls
message ln error or [f you are not the intended reclplent, please notlff the
sender and delete the message from your s1ætém. Any usq dfssemlnation,
dlstribution, or reproduaion of this mcssage by unlntended reclpients is not

Eñ.. Vrt
authotized end may be unlawñ¡l- Obeíst¡r Fcgioñôl Hcsporse RB otr md

nlÑñlt.t ñFt ñnñ añh ñ^^i6¡N rÈ¡(t¡tLL ¡r¡tLù5rj¡iri¡ ¡v¡t ¡Jiii:ij¡v¡t:ij'¡-íiF -¡ riÉ. U.S- r.,ry v iB.t¡¡Illdl._.¡iTrqj, F¡!:r-t-ËL-f!ú¡¡ ¡-CgN,-:y
DISCLOSI.JRE AUTHORIZED ONLYTO CONCRESS FOROVERSIGTITPI.'RPOSES INRESPONSETO SUBPOENA

Poner/DCTSEPArUS@EPA
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l3rYTrvI-?Yr? Ann Nutt/R9/USEpA/US

..9., nnlnooT oe:oo AM

¡r¿-ll^¿fa¿Ål a

To Jessieè Kao/R9/USEPA/US@EPA, Laurie
Kermish/R9/USE PA/US@E PA

GC

bcc

Subject Re: Fw: ,apanos lssues for SEAD

FYl, I talked to Nancy last n¡ght,'and learned that she is going to the ¡ meeting. I gave her a heads
up about Rapanos (and äbout rhich may also gét discussed). After'you've had ã chance to look
at what was sent to flexis, it migh_t be a good idea to send it along to Nançy, witþ any observations you
want to adcl. (And can you cc me?)

Ann Nutt
Office of Regional Counsel
EPA,'Region 9
75 Hawthorne Street
San Francisco, CA 94105

Fnone: rer5rJ
,o^.,T,.,rr

Laura Bose/Rg/USEPA/US

One minor note
Amy C. Miller

To

cc

Subject

Laurie Kermish/Rg/UsEPA/US@EPA, Jessica
Kao/R9/USEPA/US@EPA
Ann Nu|URS/USEP'US@EPA

Fw: Jpanos lssues for SEA

Aleiís Strauss/R9/USEPA/US@EPA

DavidW Smith/R9/USEPA/US@EPA, Laura
Bose/R9/USEPA/US@EPA,' Loretta
Barsamian/Rg/USEPA/US@EP{
Re: lapanos lssues for SEAIJ

and r

ûITERNÁT. DE¡.íËER¡iïîr'E DÍiQIMENTûFslE Lt.S: F.t\iV-îi¿_Cr-¡F.Cili.T-¡i¿ -FF-rïËC.llarN:À-CENCy
. DISCLOSI'JRE:AUTHORTZED ONLY TO CONGRESS FOR. O\¡ERSIG}M PURPOSES IN RESPONSË TO SI'BPOENA

ffii,ffff'Ji:"'J^"
tE$4t

Laurie and Jessica: Ann and I were discussing the SEA and I agreed to send you what we had on
Rapanos

Laura Tom Bose
Senior Policy Advisor
Water DivisÍon (WfR-1)

-

È^Y t^'tÂr!I
bose.laura@epa.gov

- 
pe¡v,¡¿¡çfed by Laura Bose/R9/USEPAJUS on 10131t2007 M:27 PM ._:

Amy Miller/Rg/USEPAruS

1Otg1t2OO7 03:48 PM To

cc

Subjecl

rnvolves
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CWA Compliance Office

Points on Rapanos in or SEA discussion:
- Large potential risk to NPDES, 303, 404, and enforcement programs if jurisdiction loses are widespread

' Regulated párties in rlready challenging need for stormwater and waster'.ater permits, 303(d)
listiñgs, TMDLs, and 4M permits based on Rapanos arguments
- No JDs submitted to date for EPA review from , Corps Field office very quiet about what they are
doing on JDs and navigability
- :ield Office staff prepared draft assertion of navigability for , and

'¡nd EPA R9 staff found it deficient; unclear if any additionalwork underway to improve analysis.
- Understand there are perhaps 20-30 pending JD requests in
- Repeated requeóts to Corps for information on pending JDs in ave yielded nothing
- Smith called Linda TaUnt last week to request info State may have on navigability concerning

' and o assist expected analysiò needed for JD analysis; no response yel.
- Jensen enforcement.case may be first opportunity to address navigability on

David Smith
Chief-
Wetlands Regulatory Office (WTR-8) ' .

EPA Region 9
75 Hawthorne Street
San Francisco,. CA 941 05
(41s)

ñFn\,
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U.S. Environmental Protection Agency Region lX

-

Fax (415) llf¡
Alexis Stra uss/R9/USEPA/US

Alexis Slrauss /R9/USEPA/US

10t31t2007 01:24 PM

thx
DavidW Smith/R9/USEPA/US

DavidW Smith /R9/USEPATUS

10131n007 01:06 PM

To

cc

Subject

To

cc

Subject

DavidW Smith

Amy. Miller/Rg/UsEPA/US, Laura Bose/R97USEPA/US,
Loretta Barsamian/R9/USEPA/US@EPA
Re: ,âpârìoS lssues for SEAü

Alexis Strauss/R9/USE PA/US@EPA

:apanos lssues for SEAD
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oavidw smith /R9/usEPA/us

O1t23t20OB 09:07 AM

?

To Alexisåtrauss/R9/USEPA/US@EPA' Linda

. Moore/R9/USEPA/US@EPA
cc DougEberhardt/R9/USEPAJUS@EPA' Amy
. Milþ;/Rg/USEPA/US@EPA, Jessica

Kao/R9/USEPA/US@EPA, Laurie
bcc

Subject WTRS Weekly Report- Rapanos/NPDES issue

ìg allwaters as
:onsistencies in

matter
oroôram are realand must be addressed' We

it i,iiúiti"s about the effects of the Rapanos

rch ând is reporting to Oberstar that no problems

¡st to what we are hearing)'

(Note to Aleiis, Doug, and Amy- didnt know ¡f wavne had heard any of this, but thought it might make an

important.,heads up,j. I mentioned the . natter to Naniy M. yesterday; I heard about the

' matter from Margorie Blaine at the Corps office in

David Smith
Chief
Wetlands Regulatory Office (WTR-8)

EPA Region I
75 Hawthorne Street
San Francisco, CA 94105
(41s)'-

¡\ïERì{AL DEL¡tsER.AäV'E DOC¡JMEÌI'T ûF TäA ¡j-5- Eiì}'i"ßC¡ìúiËr{Tni, .F_R-rì-iE¡-flr-fñ.¡rltur_:y
DISCLOSIJRE AUTHORIZED ONLY TOCïINGRESS FOROVERSIGIIT PLJRPOSESINRESPONSET0 SLJBPOENA
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Jessica Kao/R9/USEPMJS@EPA

DaviclW SmiIh/R9/USEPMTS@EpA, Laurie
Kenñislr/R9/US EPA/US@EpAf Nancy
Marvel/R9/USEPA/US@EPA

Re: Fw: Drafi summary_of wt¡ere Waterc of the US have
been raised r

Laude discussed with me. I had previously discussed with Alexis and been given approvalto send.

Laura Tom Bose
Senior Policy Advisor
WatelDivi{on (WTR-1)(415)(ìr'

Jessica Ka o/R97U-S E pA/U S

E¡r??tr"l^c
.t9^'

ar^¡^¡¡¡.¡t¡¡¡

L¡ura Booe/RgruSEpA/US To
O8l29l2@710:104M cc

bcc

Subject

Jessica lGo /R9/USEPMTS

082;912007 09t9AM

DavidW Smlth /RgruSEPA/t rS

O8t29t2OO7 08:39AM

f

To Laura Bose/R9/USEpMTS@EpA, DavidW
Smittr/R9/USEPÁ/US@EpA

cc l¡uñe Keimish/Rg/usEpÁ/us@EpA, Nancy
MarveUR9/USEPA/I.JS@EpA

Subjea Re: Fw: Drafrsummary_of @re Waters of the LIS have
been raiseo

Laura, I S¡n¡ it's important to keep enforcement confidêntial informatiön as such. Written
communications with the sùate creates a waiver issue.

DavidW Smith/R9/USEpMJS

To EpA, Jason

Kermistr/R9/USEPMJS@EpA, Hugh
Baro|UR9/USEPA/US@EPA, Roberr
Leidy/R9IUSEPA/IJS@EpA

oc

Subjea Fw: Draft summary of wtrere Wate¡s of lhe US have been
raised

uav¡d Smith
Chief
Wetlands Regulatory Qtrice (WTR-B)
EPA Region 9
75 Hawthome Street
San Francisco, GA 94105

Ð{TEFJ'I'åI-' DEi'!BEßáT!!E DOCijnEIIT LìF T-IIE ü.S. Elçr/Ip-uN¡4Ë*r{-!'¡¿ !,F-0'!Ërj!t,-rN .Â^cE}!Cy
DIscLosLrRE AUrr{oRzED ONLY To coNcRrss FoR ovERsrcrlT iunposns rN REspoNsE To st BpoENA
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(41s){I
- 

f,s¡y1¡¿¡6fed þy,DavidW Smirh/R9/USEp^/US onO8t29t2OO7 08:37 AM _
l¡una Bosa/RgruSEP.MrS

08128t2007 08:37 PM To

cc

lli Chris: As I mentioned today, EpA anr' ¡alton
ryat9¡ of the US and how thg iiapanos decision has impacted actions in .. Amy Miller and Dave
Smith ha.ve been deeply involved in these issues and have been leading the-work. '

g the instances where we have heard the 'not a water
, rev¡ew these summaries and edit them'if needeC?
¡ share these with Linda for any additional oomments.
Ito a br¡efing paperforAlex¡s ahd Nancy Marvel next
lhatwould be ideal.

)pe
l) c .do'
are
¡riñes that surfaoe water qualig Standards rules do

lssues were also raised on how'EPA'S quidance on Rapanos will affect ¡tion of iffirnatef'.
commentors also questioned whether finition of "surfaoe ltraþr, wn¡cr¡ tracrJthe federal

ittent streams are surface waters,
as it cunently is in the regs, to be
of 'Water of the U.S."

t

in final due to Waters of U.S
wash, a tdbutary (3 mleq !i.

ne facility is in procèS of compr
No efilueñt has been discharged to wash siÌroe May
except in emergenry. Facility contends üratthere is .

_. 1.0 mgd VìMTP operated by | , :

rted effluent is dischargeo,o 
" 

r"lhrrgeiasin
ed wash, tributary tc Jibutary to

ras notified the facility that the recharge basin is located
NPDES perm rflood
result in a dis nd

therefore that this is not a discharge to a water of have
been constructed partially to improve groundwate

John Tinger/R9/USEPMTS@EpA, Gary
SheIh/R9/USEPMTS@EPA, Karen
|rw|n/R9/USEPÁ/IJS@EPA, DavidW
SmiIII/R9/USEPA/US@EPA, Amy
Miller/R9/USEPA/US@EPA
Draft st¡mmary of wtrere Waterc of the US have been raisedSubjea

. irï i ¡..ili!-¡_!_. i.¡i.:¡_.iii.i.:ii-Â';ìvE ln-lcLEdENT ,l,F irE ii.S. E\-V.U(,JNM-úN.!,AI pttrJ!.Èr_,!!*rN ¡-Gs.\Cy
DISCLOST.JRE AUTTIORTZED ONLY TO CONGRESS FOROVERSIGTTTPT'RPO.SES INRESPONSETO ST'BPOENA
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evaporation ponds) !ue.to endangered species ooncems;iat oiscrrarge ¡s tert¡ary treated and appears to
be meeting all standards

)a¡ecraiminsn"t¡arselSÏTJr"hHt¡,Î,i:Íhonoo",ll'5¡;"f."ä'H:Ii:,
ol the U.S., inelud¡no _,. perininees have raised the issue at
meetings witl- - - , but have not yet submtted maps or othenrise proceeded wittr ¡ustmca-tion.'

orerininarv assessment 
"t,Ïl;',S *",", uoffil'.1ffäïfÌ"î"$.fH#t6 tntesrated Report

emeral waters (in general) as impaired in light of the
t and write TMDLs for ephemeral waters by stating
rterc. , 

"y¡snilv 
developing TMDLs for

(a ùibutary to . so its in the same
I related to the mining impacts also expects

similar @mmenùs from the industry on these TMDLs.

waterviorat¡ons. fp-¡¡ooJ have *,''"u,!iTil"ffill3ff5:'"fiåi'åiäå,:i"ü3:ËIffH,il',ffio'[ïll"' r and ¡ Wash and in both cases the Defendants have raised the issue that
these waters are not jurisdic,tional. 

,

. EPA has seve¡at pending construction storm water cases inthe
. EPA is investigatirig the jurisdictionalstatus of the waters involved in each case.

' onsidering pursuing a 402 case for the placement of debris into
). They are cunently reviewing the jurisdictionalstatus

Thanks in advance for your help.

Laura Tom Bose
Senior Policy Advisor'
Water Division (WTR-l)
(415)-l'
FÆ((415)-

¡rr r i.ä¡ï.A¡.. ¡¡;¡,¡ÊF,RÁTi'"? DTCLT¡üì.¡T.fF E;r ;i < E-¿.;-.,.¡r.-|Àlr.õ1.:-Ir'¿ PI(C.7EC1Iü:.¡ AL.þrì-,JyDIscLosuRE AuruoRtzEo otv.rv rb-õoN-òilbs¡ ñ¿ñ õvE¡irbìñiunposEs rN REspoNsE ro srJBpoENA
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Subject R.l.P.

After consutting internatly (up rhrough Alexis and Nancy), nmy anO I met today with HQ- aild DOJ-istas to

discuss and confirm this conclusion:

It is time tô pufl the plug keepiirg this case on lifp support.

'With the march of time largety attributable to the ímpact on the case by'Senor RapanoS and his merry

band of supreme court jusiicés, we had lost many many viotations due to statutb of limitations. We'd

achieved.iompliance ai ttre fac¡liites (and in deed beyond,_we believe) due to the AO's that had been

issued in''04 and '05. At this point it was a penalty-only referral,.and just plain stale.

So we will withdraw the referrat, and save our ammo for another fight.

But - Thank you, Thank you, Thank you for your hetp in pulling together the materials to tY to make the

náp"no" shówing. Pernapi, as a leãrning éxercise it was worth the effort... I at least truly appreciate

your help with this beast.

I thought that you would like to know....

Jeremy Johnstone
Senior Environmental Engineer
Clean WaterAct Compliance Office (WTR-7)
U.S. 'Envir'onmental Protection Agency, Region 9

¡NTERNÂI. ¡iEi.¡ñF.ËAìirF, f,'fCLfMElq rjE r-iÐ-Í.i.S. F--lrjF-C.i.F.€r.iT'Ai t F-OTECIìONâCgNcy--
DIscLosuREAumoRlzEDoNLYTo'croNGREss FoRovERslogriunposBs F.¡rREspoNsETosIJBpoENA

.t,

To wilson yée, Ann Murphy/R9/USEPAJUS, Rick

. Sakow/R9/USEPA/US@EPA
cc amy miller

bcc'
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To Ronald[lkulaUR4/USEF'NUS@EPA

cc .Mike Wy|Ie/R4/USEPA/US@EPA, Philip
Manorsi-Ungaro/R4/USEPAT/US@EPA' Tom

.We|bom/R4/USEPNUS@)EPA .

Subject Re: Fw: Response to Oùrsar Reque$B

Rubini/R4/USEPA/US

01/09/2æ8 02:58 PM

Ronald
M¡h¡lak/R4TSEPA rS

01/09/200812:19 PM

$rrr¡¡¡19
Rubini/R4/USEPA/US '

O1lO7l2OO811:35 AM

td be happy to coilect your response and Doug's rry.ryF9,9ltd send up something collectively. Alsq Phil

*"ñtø tõïrt ror"tt¡åõ ìn ã óvei le_tteJ 
i{orming Hh that oberstar's request is missing the point. He

b"l¡"u"r mät tne t¡me ¡tlakes{o do JDs in light of Rapanos g us

froñ doing as many enforcement act¡ons airre have been Phil's

assessment....are we in faci doin$ fewer enforcement actio

Rapanos?

ATTORNEY WORK PRODUCT/ATTORNEY CL¡ENT PRTVILEGE - DO NOT RELEASE

Ronald MikulaUR4/USEPA/US

Suzanne Rub|nI/R4/USEPMJS@EPA

Mike V\fylie/R4ruSEPA/US@EPA, Philip
Manosi{Jngaro/R4/USEPA/US@EPA, Tom

Welbom/R4/USEPMJS@EPA
Re: Fwj Response to oberstar Requestljl

Suzanne -€re we supposed to coordinate our response through you or respond directly?

Thanks - Ron

Ronald J. Mikulak, Chief
Wetlands Regulatory Section
EPA - Region 4

Phone *: aOa-Il
FAX#: aÛaJ
e-mail:

Suzanne Rubini/R4/USEPA/US

To

oc

Subject

oc

Subject

To Philip Mancusi-Ungaro/R4/USEPNUS@EPA' Tom
WeIbom/R4/USEPA/US@EPA, Ronald
M|ku|aUR4/USEPA/US@EPA. Mike
Wylie/R4/USEPA/US@EPA

Fw: Response to Obersitar Request

Don't know if you have seen this.-..

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE

n{TEFì'¡Âi' ilFi'IFEFåTI'vE Ðcx:tiÀ43llt C'F TFIE ü:.s. El.¡-viR-lJf,r,:itil'Al- 
^'RC,T'Ëgtro¡,¡ ÂcDNcyDISCLOSLJRE AUTHORIZED ONLY To coNcREss ron ov¡nC¡cñiunposes rN REspoNsE To sr.rBpoENA
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;,
Suuanne Rubini/R4lUSEpA/US@EpA

Ronald
m

Re: Fw: Response to Oberstar Request$

*ff':it j["Wï,ff"tJ.Tho#:':i:89.0" the rocus on what wirr happen down rhe road ir we do nor

I would also note the amount of time that has been spent on training in the fierd, at reast for this year.

Ph¡tþ.
fuä'nãn¡-Ungap/R4/USEpA/ 

:
O1l1Ol20æ i0:08 AM

. bcc

Subject

S¡zanne
Rut¡ini/R4/USEPA/tTS

01t10t2008 09:17AM

Mike Wytie /R4/USEPA/I S
01t1Ot2OO8 07:09 AM To

.cc

Subjecr

To Mike vtyie/R4ruSEpmrs@EpA
oc 

pA, Ronald

Subjecr

Suzanne. Rubini/R4/USEpMIS@EpA

pA, Roriald

is there a nray to quanüry that?

^î[itii5Xrirt$Ít'3Ducr/ArroRNEY 
cLrENr PRTvTLEGE - Do Nor RELEASE

Ëtr:5:Ë1i: 
that our present cases takä a much rongertime ro comprete, rhen yes, we are raking ress

Suzanne Rubini/R4/USEpA/US

--_ Suanne

IÌ.ITERì{ÁL DELiËËR.¿rîïv'E DûCîfiuTÀT CrF T-riE ij.S. F.-ñV-fr-¡_r¡rl,1¡$lT-Å¿ pLrJ!.È:r_.UrJ}.t .4,,JENCyDIscLosI'JRE AUTHoRtzED ONLY To coNGREss FoR ovERslciñiunposrs IN REspoNsE To suBpoENA
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S¡zanne
Rubini,R4/USEPMTS

01122t200805:01 PM

To Ja meslV¡nctr/DC/USEPA/US@EPA

cc Mark Po|||ns/DC/USEPA/US@EPA, Kare
AndersodDC/USEPA/US@E PA, Doug

. MundricUR4/USEPA/US@EPA, Ronald
bcc

Subject Region 4 Oberctar response

Suz¿¡ nne Rubini/R4/USEpA/US

Rapanos has had significant impacts on enforcement actions within Region 4. Prior to the
Rapanos decision and guidanc", CWe Section 40a jurisdictional detemrinations fo{ enforcement
and permit reviews could, in many sases, be done using desktop tools, and in some cases
minimal.field work. In order to properly use the guidance, the amor¡nt.of time necessary to
perform and write up a jurisdictional detennination has gone from a few hours, to several days,
includingmore field work. This fact is highlighted by Region 4's 404 inspection numbers which
dropped from 73 in'05 and 83 in'06, to only 40 in'07. This downwa¡d tend is due, at least in
Part, to the additional resources required to perform arrd.support post-Rapanos jurisdictional
determinations. Region 4 anticipates tllat this tend will continue resulting in a reduction in the
number of permit reviews that Region 4 conducts and the number of enforcement cases that
Region 4 will take.

In the a¡ea of concenûated animal fee{ing operations (CAFOs), the Rapanos. decision and
subsequent guidance has had a unique impact in light of the Second Circuit decision in
l\tateilreeþers Allíance et al. v. EPA. Since the Waterkcepers decision, Region 4 has noticed a
decline in the number of NPDES permits that are being applied for in light of the need to have an
actual discharge in addition to thJuncertainty over thetefinition of watãrs of the.United States.
Also, in ¡uo of ou¡ cu¡rent enforcement actions, the Region has been working for over six
months grappling with the Rapanos issues involved in these cases. There have been six staff,
including attorneys, NPDES inspectors, and vùetlands inspectors, and five managers involved in
this mátter and they have collectively expended at more than 800 hours on the jurisdictional .

issues.raised by the Rapanos decision.

Attached please find a list of the Region 4 enforcement cases that a¡e responsive to the'Oberstar
request. Should you have any additional questions, please feel free to contact me at
404

0bestar.wpd
ATTORNEY WORK PRODUCT/ATTORNIEY CLIENT PRIVILEGE - DO NOT RELEASE

n{TERìüÂi' ÐEi-ìtsF.Rr.-îï-vE lr,:.cii}.æi,{T.fF IlE rJ-S. ENvi-RUNi.{gNl'.Al. ^,rRulËuitLÌ.{ Ac¿t{cyDIscLosLJREAI,m{oRIzED oNLY To coNcR¡ss FoRovERsrc}ITiunposps IN REspoNsE To sLrBpoENA
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I¡rrtmru DnursBRATfvE DocUMENT oF THE
Drscr.osunE AurHoR¡znu Oxuy ro
R¡cturd Glaze/R4/l,lSEPMrS To

07n4næ8 08:15 AM ;
bcÖ

Subjecl

lvan Mkin/R4ruSEPA/US@EPA, Ricky
Lan glois/R4lUsEP¡/US@EPA
Richard GIaze/R4/USEPMTS@EPA

need for SQP on judsdictional revieuæ for non-wetlands
watefs

Ricky and lvan:

lhednlt message below results from my recent participation in Regional meetings relating to the use of
Regional resoúrces'to conduct jurisdictional reviews on steams in light of Rapanós. I'd liÈe to send th¡s to
Kris Dighe and Mike Fisher but do not wish to preempt or step on the toes of CID AAO. Perhaps it should
even oome from you guys or joinüy from you and lhe RCEC's.. Houæver ne send it, we need to do
something. l'll be happy to brief you. Please advise honr you wish.for me to proc€ed.

Thanks, Ric{r

Gentlemen:

It appeers that the latesi trend in CWA enforcement ¡s the JD review for non-uætlands waters.
Prosecr¡tors have begun to tell us $uslilîably) that fhey ate not comfortable traking a case untilrve have
some assuranoe begun s pfooess for ranking cases within our Region
to make the best these reviews to be accomplished. (As lunderstand
it, as of norv, NEI offer, but lhey are gearing up to help in the fulure.)
Before we get too far down the road in teeing up our criminal cases for jurisdlaional reviervs in the
Region, we believe we need some gqidance from HQ and/ DOJ on what scope of review to seek from our
scientists wtto will be anatyzing the waþrs and when to seek the it's. lt is easy br the prosecutor to take
the pôsition that ure need á fulfblown physical, ctemical and biológicat reviewbf each stream, but there
are simply not enough resources to accomplish this and it is not necessarily going to be helpful in all
cases. Moreover, it does not seem neoessary to do a complete stream $ùdy for consistenry wiür EpA
guidance.. (Perñaps a bifurcated approadr would work: Filst look for 'relative pernanence,; then if the

n

resouroes. (We are competing with civilenforcement and TMDL folks for these resources and we ere not
going to be et the head of the line for the resources).

I would be happy to do whatever I can fiom this end to help adrmnce the balt. We need to do something
as expeditiously as possible.

Richard Glaze
Senior Regional Criminal Enforcement Counsel
United States EPA, Region 4,
Sam Nunn Atlanta FederalCenter, 13th Floor
61 Forsyth Street
Atlanta. Georoia 30303tc/.J)i
¿oaI(fax)
email:-
CONFIDENTIALÍTY NOTICE : This message is being sent by or on behalf of an
attomey. lt is intended exdushæly for tñe indfuiduab or entities þ whom
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n'rERì¡flßE¿ffiðflÄS¡üßHdúu^æ^,r oF rHE
DIscLosuREAUTHoRtzEDbIüßTo cowôn¡ss ron oENAKuefler/R5/usEPArus cc Joan Kamauskas/RsrusEpA Js@Ep,

0111412008 09:J3 AM SwansoilR5/USEpA/US@EpA, Thon
I Bramscher/R5/USEpAÂJS@tEpA
bcc

Subject Re: I will ne€d yo¡¡r rcsponse by cob tc
. Obersb¡'s RFI on CWA enforcement c

Attached is MDES. Rapanos is nowreguiring oÍensive uþfront work in all
our cases before'we even inspect. the lisi of cases o¡ sites th"t *e have had to
invest additional resources inorder to'deat with Rapanos.

Table EPA Fesponse to Obastar

PauickF. Kuefler .

Phone3t2G FÆ(312/I¡

DJEBf'r.4¡' i'ELlFFR.å'iîvE DOC¡iñE¡{-T ûF rE U.S. Eiwitt,Jl\trrÉI.t'tóJ- pttcri'ÉùilL\l AGENcy
DISCLOSI.JRE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGIIT PI.JRPOSES IN RESPONSE TO SI.]BPOENA

NPDES.doc



'lr7lywyvvvr'? Ann Ni¡tt/Rg/usEpA/us

.,q' 01/18/2008 oe:12 AM

¡r¡-t¡^lr¡a.sJ¡^.

lb

To Michael HingenylnSlUSEpA/US@EpA

cc' Andrew Helmlinger/Rg/UsEPA/US@EPA

bcc

Subject Re: Response to ObersmrD

To Ann NuruRg/usEPA/US@EpA

cc Amy MiI|er/R9/USEPA/US@EPA, Laurie
Kermish/R9/UsEPA/US@E PA

Subjea Re: Response to Ober$;fl

. To M¡chaelHingerty/89/USEPA/US@EPA,Amy
Miller/R9/US EPA/US@EPA

èc LaurieKermish/R9/USEPA/US@EPA

Subject Re: Response to OberstarD

They want the ¡nformation inserted into the chart. I don't know how to do lhal, so I would appreciate it ¡f
one.of you could do it. lf you could add to ttre chart that Amy started, we can send one chari from Region
9.

Ann Nutt
Office of Regionat Counsei
EPA, Region 9
75 HaMhorne Street
San Francisco, CA 94105

Ann NuII/R9/USEPA/US

01/16/2008 09:49 AM

Michael Hingerly/R9/USEPA/US

Midtael
Hingerty/R9/USEPA/US

O1/17â0OB 03:30 PM

Wé went over the list of cases earlier today with the Oil Team, including staff, managers and attomeys
and would add the following to the list:

2a 
lcwA 311)
spill(CWA 311)

2c
(cwA 311)

(415)Ç

Ann NutUR9/USEPA/US

ra"-:-:-' -'jNTER¡¡ÂLDELitsER-Êfij/.EDtcl',-MENToFTä8.¡t.s-.EN.l¡-IRo¡rrME'ÀIrAL¡Ro:IErtrr¡ùN.&iuNcy 
"_... .:- -._- _-_.-._;='--'";--- 

" ' DlsctosuREA[trr{oRrzED g.NLY.To co\cit¡s$önor¡¡¡semFi:ñpeiibsw RgspoNspso sr,rBponNÁ -:.-. _ri , .._._ . , . ,



DI

lr:lå:;:* 
to send a consol¡dated reply, bur it should o-*0, go out on Friday, since Monda y (1t21) is a

I'd like to add a noti about the upfront self-editing,.as part of the transmirtal message, not the chart.
OECA should be made aw^qle of that (or, rather, ieminded of it). tf I can throw in aËói,rfre of examples
(one form OPA, one foim CWA), it would be greát- so if anyone has time to shoot me something itong
thôse lines, l'd appreciate it.

Thank you!

Ann Nutt
Office of Regional Counsel
EPA, Regíon 9
75 Hawthorne Street
San Francisco, CA 94105

innno- rr1;r-

Fax: (415)l!
Michael H ingerty/R9/USEPA/US

Micf¡ael
Hingerry/R9/USEPA/I.TS

01/16/2008 09:09 AM

cases that fitthe categories. We have our monthly enforcement meeting
As is probably true for your programs, there is a lôt of self-editing going-

first place.

MichaelHingerty(415)clt
La urie Kermish/R9/U SEPA/U S

Laude
Kermish/R9/USEPA/US

01/15/2008 09:53 PM

To LaurieKermish/R9/USEpA/US@EpA

cc Ann Nuü/R9/USEPA/US@EPA

Subject Re: Response to Oberstart

To Michaet Hingerty/R9/usEpA/us@EpA

cc Ann NurUR9/USEPA/US@EPA
'Subject Response to Oberslar

Attached is the most rgc9nt draft of the Region's response to the Oberstar requêst for information. I
believe we are to send this to OECA by 1121. Do you have any additions for t'he 311/OpA progr.am?

Amy C. Miller
CWA Compliance Office
U.S.. Environmental Protection Agency Region lX

DIs 
oBNn .^ --,.....:., 

'*



'å:."a'
/"#*' Laurie

KENñiSh/R9/USEPA/US

01/18/2008 10:42 AM

To Ann NuttRg/usEPA/us@EPA

cc.

bcc

Subject Re: Reg. 9 response lo Oberslar requesl fJ

smalledits below
Ann NuIUR9/USEPA/US

vvtnvú'rvl^?rlt. Ann Nult/R9/USEP. A/US

.,@' 01/18/2oo8lo:i¿ Át'¡

¡rrl¡.lt¿¡.¡¡J¡¡ "

Obelstal Region I RcsPonse'wPd

Ann Nutt
Oflice of Regional Gounsel
EPA, Region 9
75 Hawthorne Slreet
San Francisco, CA 94105

Fnone:1.r rop
Fax: (415)fID

To A A, Michael

H 'Laurie

K
cc

Subject Reg. 9 response to Oberslar requesl

Many thanks for allthe work on this . I didnt get specmc examples for the self -edited cases ' bt¡t I would

="nítñãfoltowing 
mesúge , if it sounds oK to you all :

Jim,

Here is the chart with Region 9 cases that fallwithin
should be aware of is the faA that the Region does

case develo
the fact that
we may not
of eases ma
response.
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SPEAKER NOTES TO:

SLIDE #1

Data and reports relied upon during this presentation càn be made available byEpA Region 9.Please contact:

tll 
ì

see 33 cFR 32s.3(a)(1) (corps regulations); see also 40 cfln n2.2(¿Xr) 1BpA regutations).

l2l '{ '

s"¿ ¡¡ cFR 32s.3(a)(2) (corps regulations); see also 40 cïl' t22.2(a)(2)(EpA regularions).

. SLIDE #3

No speaker notes for this slide.

iìüTEEirÁi' DEt'íBF'B,tTrvEDocLhtE¡,.ToF æ ü.s. E-N-vlRoiqL4úN'r.qi-pR¿,.rtctiuN Acg¡.cyDISCLOSLJRE AUTHoRTZED ONLY To cottcnEss ron owñ-Crciñiunposps n¡ nrspöNsE ro srJBpoENA

J u risdretronaF FresenÉætrosr

Whether- sufficierrt evidence exists to initiate
clearr water Act s 402 storm water enforcement

,nanutrwatershed
after Rapanos v. U.S.-r :''. i
.--,.,

.. f . .! \
L...r' r¿ \

Ptc¡taei aÍ thc Reoue sf oí EpA
Counsel -l.11orne], CIienj Prir.,ileoe
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. Water Cases Jurisdictiøal hesentåtion

SLIDE #4

¡ watershed because tirat is where the enforcement sites at issue eue

SLIDE #5

NPDES discharges from WWT? shown above a¡e to ephemeral tributaries oitt" -

Constn¡ction Stormwater NOI search rrrgirr",'

SLIDE #6

No speaker notes for this slide.

SLIDE #7

tll
The , is the last undammed river in

l2l
Stream order is a measure of the relative size of streams. The smallest ûibutàries are referred to

twelfth-order
Over 80% of the total

order are considered medium streams. urth- through sixth-

See htþ://www.epa.gov/waterfain/pdflnew-sûeamcorridor.pdf (hperlinked above)

July 3, 2007

'We focus on
located.

t3l

Í41

, 90 miles east of
confluence is at

71 miles north of
at the southern edge of

ñrñrt¡ii ¡i¿äÍiÁi. ,)u¡.¡iì;iRÂT;îT. Dc{r_õ.E¡ir r:,F TE L¡-S_ EiW-F-Oll-rß1ìrAl p-¡r-u,!Hulru¡t .¡r-cg}tcyDIscLosuRE AUTHORTZED oNt'Y To coNcREss FoR o\lERslaiñÞunposEs rN REspoNsE To suBpoENA



TI{E U. s. Ð|BgNtvßNrAL pRorEcïroN AcENcy
, s FOR OVERSIGIIT PURIIOSES IN RESPONSE TO SLJBpOENA

. Vfater Cases Jurisdictional p¡*entation
Ju1y3,2007 

;
SLIDE #S

t2l

tll l SLIDE #e

First NCA designated by Congress in l9gg.

eilhance the ded a rare remnant of what \ryas oncesimila¡riparian Southwest.
hiri

t21

lralaeementor**-"u"*1l1ïîïäilJ,ü:i#:iLåi;yj":,:#rtr""ii*.(primar'y
funded by BLM, DOD, NpS, USGS, etc.)

ÍNTEF-ì{ÂI-' DEI'¡tsF:R'Åfi'"8 i¡ûil'-ñdEÌ'rr-.?-F TE Lt-S. ;if{R,-¡i.ihdÉ.h!r.ai pF-L,TECric¡N ê-ûsNCyDISCLOSLJRE AUTIIoRIZED ONLY ro co¡¡énrss ronõvËñ-s'raiñpunposEs rN RnspoNsEro sr.JBpoENA
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lVater Cases Jurisdictional preseritation
Jnly3,2007 

: ' 
monitoring and land acquisition
to establish conservation easement to

rter pumping near the river. This effort alone is
. ian additional20 miles of the

Federal:
USDA-ARS-S\ryRC
US Geotogical Survey
US Forest Service
Bu¡eau of Land Management
US Army
National Park Sen¡ice
US Fish & Wildlife Service
NGOs:
The Natr¡re Conseruancy
National Audubon Society
Private:'

\

t3l
EPA ORDruSDA Resea¡ch prioriry

Itr¡ral ReSea¡ch Service have completed
of the .to

rsociated with development.

EPA Region DVORD is pursuing fr¡nding to extend this resea¡ch to cover thr

a

a

a

o.

a

o

o

a

a

¡ìtrF'R'ì'Ìtï¡' DEr'itsER4TFvT' Driei¡ivExr tF TE Lî.s. F.¡ry-!:p-crN.lü'¡rT¡J plr-orEr--l-lol .AoÈr-tcyDIscLosuRE AUTHoRtzED oNLY ro coNcREsa Fõñ o\tEi-CñiñþunposEs rN REspoNsE ro sr.JBpoENA
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. Llaler Csses Jurisdictional p¡esentation

July 3, 2007

SLIDE #10

-

L

.S

t-l I

T?I

ne q'

See

tll
Map available at parfrrership website:

t21
Map available from USGS website:

DISCL æ U.S. E:'¡Vlr'.C'i.1ÀiEN*'tÁL P^Þ-'-Yr'ËulrOì,! .l,C.El.JCy
FOR O\{ERSTGTIT PT.IRPOSES IN RESPONSE TO SI.JBPOENA
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"PJ"tFr1*t$Hr+3Tto*toD 
oNLYrocoNGREss FoRovERsIcIIrpunpoies ÑnispöÑsnrc sr.JBpoENA

July 3, 2007
,Vater Cases Jurisdictional Presentation

SLIDE #13

The Corps' Regulatory Guidance I-etter 05-05 provides a complete explanation of the OIIWM.

1:" 
O**dix D for i and for a discussion of the OIIïtrM in tuid Regions ERD(

No speaker notes for these slides.

Note: The hder Sfream, I in the U.S.
Sûeam is the and a 8th Order Stream is the
single 10th Order sheam in the U.S.: the Mssissippi River.
SeeI-eopol4 Luna B. (USGS), et al., "Fluvial Processes in Geomorphology''Table 5-2 @over
Publications, Inc.).

Note: The r is recomized by th'e Corpq of Engineers as a navigable in fact water
of the United States pursuant to Section l0 ofthe 1899 Rivers and Harbors n"f ¡¡ USC section
403.

SLIDE #18

is largest fibutary to lower

Interstate: crosses from
portions of western

.watershed consists ol

By comparison, a 7th Order
There is only a

also drains

o Drains half of , i largest watershed

¡ Principal tributeries: _

SLIDE #19

l2l
Curent Recreational Boating in the

¡ì.ÏÏErlr*ÂL DEL¡ÊER.ÂfiîE iJÇrCl¡l¡r-iuT rl¡F THE ii.s. E¡t-v.-IF-Oiu:ÂdE*.¡¡.'t3lL pRr-ìïËritcìN AcENcy
DISCLOST.JRE AUTHORTZED ONLY TO CONGRESS FOR OVERSIGTTT P¡.JRPOSES IN RESPONSE TO SI.JBPOENA
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Water Cases Jurisdictioal preseritatíon

July 3,2007

Class tr white waterrapids in
area used for boating; and
who boat in the a¡ea

It

, businesses re.nt and sell boating equipment to individu¿ls

SLIDE #20

ttl
Dams and groundwaterpumping initiatediir early 1900s limitedperennial reaches ofacross .' See also 'Map of the Navigable Waterways of the United state;" prepared byCorps @ecønber lg'L(),which - ..as navigable across -. 

çe*friUit 96_004-
012 n LNavigability stream aajijication comm,n rrearineo.

ORIGINAL

\i

ORIGINAL

IVTAP
OI ?BE

NAVIGABLE WATER\A¡A}'S
oÌt¡¡D

T]NITED STÄTES
st¡owrrfc l:l co¡.oRÊ ¡tE otDl¡¡s oF pÀoJDGrS

ORIG NAL

t

l2l
veryimportant as a
water supply for

Lands Departnent, i according to the St¿te'

' Regular use of small bòats on the in lg00s bypeople traveling to
.r 

F tyboatoperationsin1890suntil.l90Osinthe!' -arca 
includingthe

' LJse of boats in late 1880s for travel during high flows between
(

ñl4ñtr!ä ¡!,ii-Nåi tìëi'!BE¡åTî-'E DûüJI'{Eì'¡T .J'F fiÐ u.s. E}¡r"trù}¡¡,{újr¡¿ pRùlÈL-rro¡¡ ec¡-iilcxDISCLOS[JREAUTHORZED ONLY ro cottcnEss ron own-CrcHriunposps rNREspoNsETo suBpoENA

ADOPIED EI OO:SGRESS

?+d.*.ùai@¡
.ftu

cf,rEr or È\cttEEhs's¿
Dõlr |tll

úDI*¡Ltt*

ñ!È --.-,5 .É-tr..

- -..-..
- -..-..
f -.-{ '-'.
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Water Cases Jurisdictional presentation

Ju,ly 3,20O7

SLIDE #21

From its confluence of the ..the flows past approximately
250 miles to the . Surface water flows in the middle reach and

-).

Since 1900, the
river, including

types ofboating

Qaa ao

.'has become wi{er gd ¡hallower since constnrction of dams along the
: river was perennial to the confluence with the

could have ând did support some
residents floated boats, canoes, logs, rafs and ferrips on tho

imporurdmeùs,ernuenru"**^J*i",lffi ä'åiffiiff #ïJill","1#'ff ffi
There are over 100 NPDES pemrits along the r and its fübutaries.

SLIDE #22

tll
capacityto srore 2 figodiÍ,är"rffT#,lLîi"-:"Hffî1îïf,Jts, 

",Engineers does no See

con't

Í21
The Corpp' dam manual proscribes discharges when reservoir reaches a certain level. Between

flood events which resulted in spillway releases.
See

t3l Ì

Department of Interior an! the Corps are cu¡rently proposing to atteurpt to coordinate mærimum
releases that will be contained within the ' - ' ' ciry 

"hrrrr"ii"-;;ã;;;--"accommodate the renewed operatiori of the Bureau ofReclamation'¡t'

SLIDE #23

the District and have joined
county roadways open across the during tim , the 

.

0,000
cß capacity bridges. 

: 'has fr¡nded or parti 
downsüea¡n of

n'¡TEFI'¡'!ti' DELitsERÁiîîE ¡'ûüü¡ÆìïI uir ffi U.S. EisfP.ùþ.jiriÉ¡ir.4i;ùp¡J'l-cCitü¡t AGËÞ.¡cyDIscLosLJRE AUTI{ORIZED ONLY To coNcREss ronownslcmÞunposEs rN REspoNSETo suBpoENA
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lryaler Cases Jurisdictional presentation

July 3, 2007
l¡

Additionally, the District has acquired and installed eight 14' diameter steel tubes a, :

a flow of over 10,000 cfs can be accom¡nodated.

SLIDE #24.

is generally navigable (primarily recreational). begins in the
. The upperportion of the , ,beþs at the and flows west abóut t4O miles through the

is internnittent as itenterst from - - through the The river does maintain a
35-mile perennial shetch beginning approximately 2}miles downstream from where it enters

See ahó:

, near

The next downsüeam reach'çu¡rently navigable in fact is the reach that.extends from the
confluence near to approximately 15 miles belownear where the diversion damãiverts water for use as agricultrual

irrigation water.

The next downstream reach currently navigable in fact is near
downstream ofthe

SLIDE #25

No speaker notes for this slide.

rrr ry
Under pre-pumping steady-stateìconditions the total volume of annual recharge in the

, is estimated tobe23.2 million cubic meters. A¡nual recharge from the-ephemeral
tibutaries in the basin account for approximately 3..4 -9.65 mi[iõn eubic meters or l540To of
this total

As the recipient of flows, sedimen! and organic material
ephemeral andperenr.rial tributaries, the ly

¡er intact p
n; complèx relief in the floodway (meanders,
at various stages ofdecay; and Intact

, ll'lTEFJ.J¿¿ DELBEF-'¡-TI".E ÐOCLT"^E¡IT cF FE U.S. ENr,,!.t-ru.Nt/,gN't'.rl t itü.iEur.tot¡ AG,ENcyDISCLoSIJRE AUII{oRIZED oNLy ro coNcRrss FoRovgRsrerriiJRpöée*s ñ'"niiõöñôbro suBpoENA
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t2)

t3l
*Rule of thumb I cfs = 7.5 gallons a second or 450 gallons a minute

I

SLIDE #28

ttl
See generally, Geomorphic Assessmeátbf th,
Prepared forU.S. Army Corps of Engineers
a1.,1994).

SLIDE #29

tll
Ol* 2006 Status_ of Ambient Surface'Water euality in

INTERN|AL DELTERATIVE DOCLJMENT oF TI{E u.s. ENVRoNIVßNTAL pRoTECTIoN AcENcy
rPrfnrtPrtffi+ETHoRIÆD oNLYro coNcREss FoRovERslclä-ptnposps IN RESpoNSErosrJBpoENA

rVater Cases Jurisdictional pr,esenation

The Ephemgral Tributaries at the Enforcement Sites are simila¡ to many other ephemeral
tibutaries in the watershed. Becaûse the is free flowing any
pollutants entering the - have an unintemrpted and unimpedã path to the

, a taditional navigable water. :

The USDA . Research Center's
Watershed, in _ has generated the..best data on
ephe,leral systems in the world" and its modeling data in area demonshates
significance of flows to See

Maximum annual flow was lO2,lO7 acre-feet in l9g4 at theSee WaterAtlas.

SLIDE #27

ttl
!^d on tle gauges on when comparing annu¿l waterproduction h orr-
feelyear, the contributes -20%of the flow in the 

- 
,'at this poiot a*irrg dry years.

The relative contribution of the r decreases with wet years. Dep'toi*il;--
Resources 2006)

Note: gauge is indeed spelle.d "gauge." See Merria¡n-'Webster dictionary: htþ://www.m-
w. com/dictionary/gauge.

Í21
Average annualprecipitation is 12.34 inches at

Area Office I

n'jTE'Fi'¡åi.,f'Ei,ÌÊ.ERÁ.TT'vE DÐC-'-iÀ!E-r'ï OF TIiE u-.S. ENi/ip-Ol.lMÉN'lþ¿ p^t.,-rtÉr--l'lLN AcENCyDIscLostJRE AUTI{ORIZED ONLY To coNcREss ron ownslcurþunposps IN REspoNsE To suBpoENA
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s s FoRoVERSIGHTPURPoSES lNRnspoñspióîiñþon¡e

rtlater Cases Jurisdictíonal presentation

JtJIy J, ¿w I
l¡

There are many studies of the water quality of the lower and middle reach of the ,

Please contact EPA Region 9 for a list.

l2l
Exceedances of E coli mayre,pr€sent a significant health concern forpeople swimming or
wading in water downsteam ôf confluence.

;;:tåHrf* 
negadvelv impact iø"oily protected birds þald easle and southwest willow

SLIDE #30

tll
The February 2007 issue ofJ. American WaterResources Assh (Vö1. 43 -.Tleadwaters
Hydrology') focuses
tributaries) including
waters¡ the role of he d
the contribution of stream headwaters to ecologica
linkages between headwatdrs and downsûea¡n ecosystems; and the contribution ofheadwaterstrlpg to biodiversity in river networks; r¡mong other issues.

tzl
Some studies that support these conciusions are, e.g.:

o Studies show that ephemeral, first-order drainage systems remqve 65 tagg%ofthe
nutrient loads to irrigation channels (e.g., Ensign, á a1.,2006).o Due to their large area of microbially active surfaces relative to volume of water, small

. sfreams have been identified as important locations for nutrient cycling @risco and
Ziegler,20M).

o Durin€high flows in smaller charnels, tansformed and stored nutrients are taken up orstored farther downsheam (Clinton and Vose, 2006).

' make up most of thè total river miles in any waterslied, and they
nukie,nt export to downstream ecosystems (Inwood et al., 2005;

Photo: USFÌù/S Recovery plan; f
database

SLIDE #31

' 
;ite; USFWS southwestern willow flycatcher

tll
Small first order
conrribure signifi iåiff- 

downstream and

INTF'Êìr'Ål' DF'i'¡tsF'RATIVE' Dæ¡JÀEIIToF æ U.s. E-!.ir. EC,i\¡¡.,¡Ehi'rAr pRJ'l'Ëcito!.t ¡.cgNcyDISCLOST'JRE AUTHORjZED ONLY TO CONGRESS TON OWNSICTT PUNPOSES IN RESPONSE TO SI.JBPOENA



TI{E U.S. ENVIRONMENTAL PRO]TC'TION AGENCY

S FOR OVERSIGIIT PIJRPQSES IN RIESPONSE TO STJBPOENA

\Vater Csses Jurisdictional presentation

JUly J, zuul

t2l
abundance and diversity
waterholes are
eriods and function as

t3l
Moveme'lrtlDiqpersal cortidors: The aquatic pathway is a well-documented mechanism of
$spers{ in ... dryland riv_e1s and may 

-be 
tiJonly nrechanism utilized bt.o-,

[macroinvertebrate] ta,xa (Marshall, et a1.,2006); dace and pupfishes aisperse ta ternporary
habitats during flooding, and.suckers migrate to spawning g..ó*¿. (Kingsford, et al., 200õ).

Waterfowl me.diated gene-flow'and long-distance dispersal in aquatic invefebrates ... even local
movements can have amajorrole in the dispersal ofaquatic organisms that cannot move
between catchments via flotatior¡ fish, or other means (Figuerol4 et aL,2003;Green, et al., 2005)

. *ORD is gathering literatr¡re on southwest ephemeral and arid sheams with a focus on thq -

Their analysis of the literatu¡e will be avaiiable in Decemb q 2007.

SLIDE #32

tU
Cioregas are il are extremelyrare aquatic resðurces; spring fed riverine
marshlands adjacent to the floodway of the river
-95% of the low to mid-elevation cienegas have beeir lost i

SLIDE #33

tll
See generally,

t2l
See generally,

I

SLIDE #34

tll
The i Workgroup Ê.eport,-2006:
,See Assessment Linkagr tis an extensive area that includes the '

reach of the and corurects the I with the mountain mnges.
This linkage areaprovides important conidors for movement of wildlife in the area.

fffi:1:"få',:',Ë'å:'ffiå:*,¿*. .'ffiïflil1'¿:i;y"
threats are: "De-watering of rivels,"'Highway ,?'..Mining," ..Raihóad";J--'-------
"[Jrbaniz¿tion.'); see alsá Linkages

;ì.{iEFì.Ì/ü. DF.¡.¡ñF.Ê,.Åîi'-vE DûCL¡¡vE¡u:T_ûf !p i,i S. E-¡tVIB-Os,.¡.dÈ1.i.!.¡J_ p¿{-LfüLl.i.tLìN AcËNCyDISCLOSLJRE AUTIIORZED ONLY To coNcRESs FoR ov¡ns¡ci+r punposps IN REspoNsE To suBpoENA
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July 3,2007
,,

Based on the biological value and potential tbreats identified in the Assessment (e.g.,
urbanization) ... the Assessment identified séveral linkages of highest prio¡tv ror pït""tioo,
including the reach near the confluen'ce (I-intaãr' and the a¡ea
near I . in the' t watershed (Linkage

I2l
IIABITAT BLOCK: an area of land tbat consists of important wildlife habitat and can
reasonably be expected to remain wild for at least 50 years. . 

¿

t3l
FRACTURE ZONE: areas of reduced permeabiliþ between habitat blocks. The Assessrnent
speaks to the need to protect watercourses within these zones, including .fuashes,, t"A"ifit"t.
wildlife move,ment througlr these more developed areas.

t4l
POTENTIAL LINKj.GE ZONE: a portion or subset of the fractue zone or habitat block
ide¡rtified as an area critical to wildlife movement. RPARIAN I{ABITATILINKAGE ZONE:
streams that historically strpported riparian commr¡nities and pererurial water flow (insome cases
pools linked by subsurface flow for much of the year). Each potentially provides essential habitat
for aquafic specieg, and critical landscape connectirrity for bo*r aquatió äd temesnial animals
(Section WII).

SLIDE #35

Man is fr_o-m_U-SFWS final designation of critical habitat for the southwestem willow flycatgher,al websrte: .

Thedispersal of plant seeds in the by millions of neotropical migrant birds flying north and
south along the riparian conidor is another demonstratiorrãf th, uiorogi""iÃo".io¡
b/w the
Se.e, e.g..

SLIDE #36

tll
Tv9tglo$" nexus is also¡eflecte.d by thb ce,ntral role plays in the operation of
the 1945 Water Treaty witL To complywith the Treaty, the Corps ielies on the to
control the saline balance of the r .before it reachés just south of tfre
international boundary wit

t2l
There are th¡ee main water quality issues of concern at salinity, nutrients,
and other contaminants, such as DDT. Defense Tecbnical Info Center website:

INIFRNAL DELIE_E_R.AfiVF, DOCiTME-¡rT OF în-E ¡.j.S. F.ir¡TtRrlNM-¡i.ñ.i.Ai- pBO.tEffiON AC]..NCyDISCLOSLJRE AUTITORTZED ONLY To coNcREss FoR O\IERSIcHT ÈuRposEs IN RESpoNsE To sr;BpoENA



THE U.S. ETMRONI\{EÌITAI PROTECflON AGENCY

s FOROVERSIGHTPTJRPOSES INRES:?ONSETO SUBPOENA

water Cases Jurisdictional hesentation
July J, zuul

,4

SLIDE #37

No speaker.notes for this slide.

1867 Map obtaíned at

The average annual nrnoffentering
See:

Pollulion. A large copper mine, owned by
headwaters of the'

from Mexico is approximately 23,000 acre-feet.

Floodine. Heavy october rains in 1990 cause.d a vigorous flow of the ,

Rain falling in
water down the river, ¡osding thè
about 6 to 8 feetwide, the river spread half a miie wide. Near I
at 17,500 cubic feet per second, with a higher flow through the area than
through the

in
. ofwall of
.. Usually

, the water was traveling
River flow

, a l\iexican oompany, is situated at

ñrô ry I's.E!'ti¡!P-¿rNMgNï'.4j- Pi(ulgclt¿,N 
^cgl.lcyu[t FOROVERSIGHT pLJRposEs IN REspoNéETo sL]BpoENA
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.Nelson SmiIh/R6/USEPA/US

011281200812:35 PM

li
To James V|nc}r/DC/USEPÁ/US@EPA

cc'

bcc

Subjec't Re: Oberstar ResponseB

Jim-

All of the oil are n th
stated. The the any
has had rép tax
clean-up. B the the
combined in a civil refenalaction.

-Nelson 'Beau'Smith
OPA Compliance Assurance
EPA Region 6
21

James V|nch/DC/USEPA/US

James VincÌ¡/DC/USEPA/t S

O1f24nOO810:02 AM To

cc

Subject

Wendy S|Iver/ENF/R8/USEPA/US@EPA, David
Roch|in/ENF/R8/USEPMJS@EPA, Richard
Ba|rdÆNF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffrnar¡/R7/USEPA/US@EPA, Suzanne
Rubin|/R4/USEPA/US@EPA, Jane
NakadÆNF/R8/USEPMJS@EPA, Nelson
Smith/R6/USE|A/US@EPA, Scott
McDonald/RG/USEPA/US@EPA

Oberstar Response'

Thank you allfor providing your responses to the Oberstar request. Am I corect in assuming that allthe
cases that you have identified on the chart are administrative cases (or in the "pre-case stage"), and that
there are no judicial referrals among them (unless you've specifically identified a crrse as such in the
chart)? Please let me know if this is conect with respect to your particular response. Please feel free to
contact me if you have questions.

Jim Vinch 'r'
Attorney-Advisor
Office of Enforcement and Compliance Assurance
Water' Enforcement Division
US Environmental Protection Agency
Ariel Rios South, Rm 41 l8A
1200 Pennsylvania Ave NW
Washington DC 2(X60
tel:(202)E
This email may ctntain confidential information that is attomey-client privileged, atbmey work prtrduct or
deliberative. Do not distribute outside of Federal govemment

i¡¡TE¡t¡LÁL i'EL'itsE'R-ÂTirtE DC€LT.iE'\T OF TE ü.S. Eift'iRC.-¡l-rlËr:T¡.:- --PC.TECTIOI¡ .^.CJnCy .

DISCLOSI.JRE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGIIT PI.'RPOSES IN RESPONSE TO SI,JBPOENA
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ìDIScLosI'lRE AUTIIORIZED ONLYTo coNcRESs FoR.ovERslcrnÞunposes INREspoNsETo sr.rBpoljN^

James V|nch/DC/USEPA/US@EPÀ

Leslie

Diane
Hufrnan/R7lUSEPA/US

011231200811:18 AM

To

cc

Jim,

The attached file has been updated ftom the oné I sent you yesterday. please use this one. Thanks,

Diane L. Huffman
Branch Chief
Water Enforcement Branch
WWPD/WENF
EPA Region 7
901 N.Sth Street
Kansas C¡ty, KS 66101
Ph:91 Fax: 913II
- 

ps¡1¡vs¡6fsd by Diane Huffman/R7/usEpA/us on 01t23f200g 11:14 AM 
-Dlane.

Huffrna-dR7uSEPA/IJS

0112212008 03:07 PM

Subjea

TaHe.doc

Diane L. Huffir¡an
Branch Chief .

Water Enforcement 8ra nch
VV.WPD/WENF
EPA Región 7

æ
l-;:¡l

Oberstar HeC¡ed TaHe.doc

EÐ
L-:¡

0belsta¡ Heqr.æsl

To

cc

niTERìtÂL DEì.IBF.R.ÁTÍ."Ï ¡ÌfCL¡-$ENT ûF ltff, i_t.S. Elu:ìrür-CNMÈ¡{TåL pÍOIEÈ.l.rJr1 ¡-GÈ¡!Cy
DIScLoSt RE AUTHORZED ONLY To coNcR¡ss FoR ovERsrcrlTlunposrs rN REspoNSE To suBpoENA

James Mnch/DC/uSEpA/US

Fw: Response to Oberslar Request

Jim,

Attached is the Region 7 res uest. Based on a conversation our Regional
Counsel had with Randy Hill â paragraph at the end otttre ta¡le witÉ additional
information on the affect the ad on ourlnipection target¡ng efforts. Let me know ifyou have any questions. Thanks,
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To JamesVinch/DC/USEPA/US@EpA

cc

bcc

SubjeA Re: Oberstar Responseþ

99try, I was out lastweek when you sent this email. I am having problems opening this file in the office
que t9 encryption issues. Yes, there may Þe spills that wouiO hãve been refenals to OO¡ absent the
iurisdictional issues. Specifically, ohe I know of is (and I am not sure if'this made the list I sent you):

. 5,000 banel oily p¡oduced water spill ini

Jane Nakad
OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program
303r

U.S. Environmãntal Protection Agenry
MailCodq SENF-UFO
1595 Wynkoop Stieet
Denver, CO 80202

The preoeding message, incluOing.any attrachments, contains information that may
be confidèntial and may be exempt ftom disclosure under applicable taw. lt is
intended to'be conveyed only to the named recipient(s). lf you recieved üiis
message in enor or if you are not the intended recipient, please notify the
senderand delete the message from your system. Any use, dissemination,
distribution, or reproduction oJthis message by unintended recipients is not
authorized and may be unlawful.

James V|ncIr/DC/USEPA/US

Jane
Naþd/ENF/R8/IJSEPM,S

011292;00811:104M

James VinûrItCruSEPA/[rS

OU24?2OO809:02 AM To

cc

Subject

vid

Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
Rub|ní/R4/USEPA/US@EPA; Jane
NakadÆN F. /RSIUSEPMTS@EPA, Nelson
SmiIh/R6/USEPA/US@EPA, Scott
McDonald/RG/US EPA/US@EPA

Oberstar Response

Am I conect in assuming that allttíe
(or in the "pre-case stiagen), and that
y identified a rbse as such in the

ipect to your particular response. Please feel free to
contact me if you have questions.

t¡m Vinch
AT.omey-Advisor

Iì.:T,rlRN.Â.i.IlFJ.iRE:RATr.m. îûCr_¡i.{E}¡T ûF f,iaIE r_¡.S. E-¡v1;ip-CN!v!E1!T.AL pRO.tELtl.Ir)I\t -AcEf.rcy
DISCLOST.JRE AUTIIORTZËD ONLY TO CoNGREss FoR ovERsIGTITpunposrs n.rnespoÑérTo SUBFoENA
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O*rIENTÁL PROIECIION AcENCy
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---Fbula -.- -:--
Higbee/ENSV/RTTSEPA/trS

O6l29nOO610:09 AM

To Kristina {emp/CNSLr'R7/USEPA/US@EPA, -Ward .* -
Bums/ARTD/R7IUSEPA/US@EPA, Ala n
Hancoci</ARTD/R7/USEPA/US@EPA

cc - Stanley WaIker/ARTD/R7/USEPA/US@EPA

bcc.

. Subjea.

Hey KK! Got your message about postponíng the meeting. I had already told Ward that I couldn't make it
either.

lwa.nted to clear up some inisinformation though. The facility is only (mayb.e even less than
that) from a perennial, which empt¡es ¡nto' The facility ib only'
from, Considering all of the problems at the facilitl,, this is a pretty big risk.

nfrEFj{.Á¿ DELiBER.,iiïiT. DDCf_&iE¡.¡ÎOF TTiE I¡.S. EN_a. kcN¡."É¡T_qi..pno,ìTr^:TifÀi Â1¡,.1ñ¡ :y
DISCLOSI.JRE AUTÍTORIZED ONLY TO CONGRESS FOR OVERSIGHT PI.JRPOSES IN RESPONSE TO STJBPOENA
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Riú Campbell /R9/USEPMTS

01/1012008 05:21 PM

tt

To Laurie t(ermish/R9/USEpA/US@EpA

cc

bcc

Subject' oberstar responseoberstar response

Laurie,

I might add a couple matters to the l¡st that ¡s be¡ng developed....

u, 5r-r?i:i
comptiance 

(1) or (2c)

'- Respondents specifically challenged our judsdiction over the enforcemänt site that drainedto.:. (you may recallthere were trnro creeks that'were impacted, and the ¡oCá¿ãrãises--gnlY- . .. because r is very intermittent, and ResponOänts wére prepared to d¡g in the¡r
heels on that onê....). I'd add to cqtegory (d).

Rich

i¡\iTEFj\i¡i DF,¡-.iÊF.RÁiT.vF, Drlr_-U'¡rrljiñ¡f CrF Tifi.¡-i_S. B¡|V¡RCrNMÉNI.Aj, pRr-¡TFrlTr-,,1t\i.ar!F:N¡v
DIscLosuREAUrIloRIzED oNLy ro coNcRrss FoR ovnRsrcnrii¡npöiei ñ¡iisÞòñsÈìé-suspoBNn



CESPL.RC-A 23 lfay 2008

MEMORANDUM FOR THE RECORD

SUBJECT: Determination of Trvo Reaches of the Santa Cruz River as Traditional Navigable
Waters (TNW)

Summary

The Corps' Los ¡hat rwo reaches of the Sauta Cruz River, Study
Reach A from T 1740) ro rhe Conrinenra! gage station póCS '
#09482000) and ad wasrewarer ¡rearmerìt pfunì fWWfpj
downstream to the Pima/Pinal county line, A¡izona, as shcirvn in ExhibiiA, are TNWs
(collectively, referred lo as the "study Reaches"). This detennination ¡s consistent rvith rhe Clean
Water Act (CWA), the agencies' regulations (including 33 C.F.R.sS 32g.3), relevant case, law,. and

S. Env
Clean he
States

Determination Fon¡t r,structionst Gtidebookt r{å!f:'{::Kifüî::í,Ïrffictiouat
Background

in Arizona, flows south into Mexico, and then flows north agairr
ver which flows from Nogales, Mexico through Tucson,

G'a Rivern ¡eservations,ji'*ilär#l:T:,?,:liffi,xi:t[$ï:,ij
miles. Until Santa Cruz River was primarily a peiennial
watercourse ural needs until a quickly developing industrial
society began to tap the river's subsurface flow (Exhibit B).

The upper Santa cruz River valley, located between Nogales, Arizona on the us-Mex¡co
a long history of
rea by European
peoples. The Santa

established riparian habirar have served 
^ " 

uiørl'ot#TåH äll"#Ï"#i,îffi""fJ: *tt
region.¡

In addition to the use ofthe Study Reaches by recreational watercraft described in case-specific
analysis below, in the mid t850s, Willi¿m Rowtett and his brother, Alfred, consrructcd an earthen
dam on the Santa Cruz River south of the prcsentlay Silverlake Road. They also installed a
water-powered flour mill at this location in 1857/58. In 1860, William Grant purchased the flour
mill and the damnake and improved the dam and mill in order'to supply militäry posts in tha
southwestem region. He built a second, larger milt on the river and-iurchased thè machinery in
Califomia. However, the mill was bumed in 186l to keep it fiom failing into Confederate hands.
The mill was.purchased by James Lee and rcturned to operations in 1864. In 1884, the mill. dam,

I The Santa Cnz R|ver: A Resource Slurd by Two Citi6by Hugh Holub, paper presenred to rhe Borderxxl EPA Regional water sub work Group Meeting on March 6, 2001, Nogat'es, Sonora.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OFINFORMATION ACT. 5 USC SEC 552. EXEMPTIONS 5 AND OTHERS MAY APPLY, SEE DOD 5400.7-R.
T&l HOc R¡t-74 UG0B{0000467
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and lake $'ere sold to Frederick Maish a¡rd'lhontas Driscoll rvho developed the Silver Lake
Reson. In 1883, Solomon Wanrer built a second danr and rnill on ¡lre ri,.er. The lake rvas
approxinutely 60 acres, I feet deep. and the .Arizoua Citizen reported ¡he t¡se ofa flat.bortom boar

anizations clainled e.rclusive rights to
Wante/s Lake rvere breached by
13, 1887 ¡hat dre river rvas rvide and

ln 1888, Frank and Warren .4llison purchased
W.{ner Lake, repaire{ lhe dam, and stocked the lake rvith carp for comnrercial tìsh þroduction
selling over 500 pounds offish perday. Both danrs rvere was'hed out by tg90.:

Further, in the summer of I 95 l, Glenton G. Syke. Tucson ciry engíneer. navigated rhe Sanra Cruz
River in a l4-foorlong boat from the San Xavier del Bac Miisjon ro congresi srre"¡ ¡¡¡ruÃoij

The Srudy Reaches rvere selected based on personal knorvledge of rhe river by Regulatory staff,
evidence of perennial flows based on streanì gage data, and more readily available e vidence of 

'

navigability.

Basis for TNW Determinarion

The Rapanos Guidance indicates that in its contexr. ¡he term TNrrV refers to those waters that are
under the jurisdiction of the corps, pursuant to 33 c.F,R. g 32g.3(aXl), (i.e., ,,[a]ll 

rvarers which
are currently used, or were used in the past, or may be susceptible to use in interstate or foreigu
cofirmerce, including all waters which are subject to tlre ebb and flow of the tide."

A. :oT9 in Appendix D: "when determining whether a water body qualifìes as a ..traditional
navigable water" (i.e., an (a)( I ) rvater), retevant considerations inciudà whether a Corps District
has detcrmined that the water body is a navigable water of the United States pursuant to 33 C.F.R.
$ 320.14' or thc water body_qualihes as a-navigabte water of the United States under any of the
tests set forth in 33 C.F.R Pan 329, or a federal court has determined thar rhe water bojy is
navigable-in-fact under federal law forany purposer or the water body is "navigable-in-iact.'
under the standards that have been used by the federal courts."

To determine whether a TNW, in accordance to 33 C..F.R. g 32g.3(a)(l), a
case-specific analysis Srudy Reachcs are navigabte_¡n-facr, incluaìá! 

"
consideration of its po intcrstate and foreign comme.ce, was undeÍaÈen.
The Corps has determined that the Study Reaches are a TNW baied on the foliowing factorsr

I . The physical characteristics of the Santa Cruz River within the Study Reaches indicate
that they have ¡he capacity and.susceptibility to be navigated by recreational wãtercraft.

A. Study Reach A is approximately 22 miles in length. The river near Tubac is
t¡pically more confined in ordinary flows to a channet approximarel-y 15-20.feet wide with an

n. Downsfream of Amado, the floodplain
channel is less confined, less vegetated,

daily flows for the Tubac, Amado, and
rr the Amado and Continental gage stations

(Tubac information unavailable), The monthly gage.data indicate perennial fìoriaîTubac since

2 History of Navigation of the santa cn¡z River by Don Bufkin, cit¡tíon unls¡own.
' Admiral of the Sanø Cruz by Glenton G. Sykcs, The Journat of Arizona History, Vol. 20. Number 4,
Winter, 1979.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OFINFORMATION ACT, 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAYAPPLY. SEE DOD 5400.7.R,
T&tHOGR4,7AUG08_00000468



e starion since 2003 (prior years unavaitablc). and
starion.. Average daily flows are typically lorver in
ner m

while the daily nrean nnial flow. Tlre mean
monthly discharge at .43 cfs to 76 cfs while
the mean daily values
mid-Iune. rN, i, 

"*p"T"dsince 
rhe riverbegir ilff",jiÏffJr,:lJ:ïfJdownstream end ofthis Study Reach.

B. Study Reach B is appro
riverbed varies from approximately 280 fee
at Cortaro and approximately 575 feet at Trico I
channel atall th¡ee locations varies from 40-60 I

river diverges into fwo similarly-sized channels.
its maxinrum width by steep banks with soil cemenl or other bank stabitization in several
locations. In other locations, for exampte at Ina Road, the river has lower, easily accessible,
vegetated banks. Some areas are more densely vegetated than orhers. Exhibit ó rno*, nroìtnty,
daily, and peak flows for gage srations at cortàro ind rrico Road (iust upstream of the

daily flows are rease
n which rypical gain
r and January. the
7-60 years was

trate the fbequency of flows which exceed 1,000
¡age station peak flow
.imuely 7,8 approached
eak flow at ion was
he minimum peak flow has exceeded 1,000 cfs
lhe Cortaro gage station exceeded 60,000 cß in
annual basis from 1940-1988 wirh the

exoeption of oncc in the 1940s and once in the 1950s; the peak flow at the Cortaro gage station

I ltglfnUs.wa lerdata. usgs. gov/azln wis/month ly
' htp://nwis.waterdata.usgs.gov/azy'nwildvstat
o lbid
t htp/nwis.waterdata.usgs.gov/azlnwis/peak

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION EXEMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
INFORMATION ACT. 5 USC SEC 552, EXEMPTIONS 5 AND OTHERS MAYAPPLY. SEE DOD 5400.7-R,
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has also exceeded l.000.cfb on an annual basis since appro.rimarcly 1995. The nraxirnunr peak
flow at the Trico gage sntion exceeded 25,000 cti in 2007 and rhe nri¡rirnum peak ¡ow hai been
at or exceeded I,000 cti ntosr !,È¿rs since 1989. The tigures at the end of Exhibir C indicate ¡he
"teal ¡ime" stages tbr late Marclr-early .April. 2008, at the Tubac, Conaro; and Trico Road gage
stations indicating florvs in tlre river on a daily basis.s Rll three stations inclicated flo.vs rvi¡i
depths varying Èonr l -2 tèet and no precipiration had occurred for approximately 6 weeks.e
Additional real-tinre stage data ob¡ained tbr late May is also provided for Tubac, Green Valley
(near Continental), Cortaro, and Trico Road and indicates l-i feet ot'warer cunentty in the
channel at all dre above locations. Extrenrely lighr precipitation occurred one day d'uring this
tirneframe; however, the antount of precipitation received $,ôuld not have been srff¡c¡en-t to cause
surface flou'sr0. A list of the taqge magnitude peak florv evens of the Santa Cruz River over the
las¡ 100 years is provided ar Exhibit D.r'

D. While there is a varialion in mini¡num florv required for canoeing, studies
indicate the 95% confidence inten'al on the predicted minimum canoeing flow of B6ifs for
flatwater is 63 to t I 8 cfs- 12 Approximately nro-three feet of water deptñ' is su fticient to float a
canoe; kayak, or small boat. Based on the above information, during most days from July-
Octoberand again forapproxirnately half the nronths of December and January, there is iuflicient
flow in the Santa Cruz River rvithin the Study Reaches to float a canoe (based on the average
daily mean value). Typically a kayak would be able to navigate in lower flows and less waier
than canoes.

E. Based o¡r aerial photographs attachcd at Exhibit E, the Santa Cruz River from
Tubac gage st¡ttion to just upstream of Continental gage starion and Roger Road WWTp to the
Pima/Pinal County line has unintemrpred flou,.

nt of Environmental Quality has adopted water quality
standards for t ial body contact.¡i Partial body contâct allows fär uså
of the surface into contact with the rvater but does not become frrlly
submerged. Allowable uses under partial body contact would include but are not timited to
boating and wading.

2. The Study Reaches within the santa cruz River have public accessibitity.

A. The river has low banks in the vicinity of Tubac which allows for easy pubtic
access; hese areas are cunently frequented by riden on horseback. Resorts along the rivðr
provide access for out-of-stafe visifors for birding and hiking along the river.

B. Two Corps of Engineers feasibility studies for river restoration, Et Rio Medio
and Tres Rios del Norte, are in process. El Rio Medio will begin at Congress Strcet and progfess
downstream to Prince Road; Tres Rios del Norte will begin at prince Road and progress

r National Weather Service Advanced Hydrologic Pre.diction Service: hnp://www/nws.noaa.gov/oyahps/
e 

Personal observation, Marjorie Blaine,-Senior-Project Manager, Regulaóry Division, Tucsoi ho¡ect:
Ofñce
ro tb¡d
| ¡ hç://www.wrh.noaa.gov/twc/trydro/fl oodhis.php
'' Riparian Areas of the Southwesrem United Sntes: Hydrology, Ecology, and Managemenr by Malchus
B. Baker and Peter F. Ffolliott, CRC hess, 20O1
lr Personal communicalion with Steve Pawlorvski, Arizona Depanment of Environmenal eualiry, Unit
Managø, Water Quality Standards and Assessments, April 24,2008.

FOR OFFICIAL USE ONLY THIS DOCUMENT CONTAINS INFORMATION Ð(EMPT FROM DISCLOSURE UNDER FOIA THE FREEDOM OF
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dos'nstrcant to Sanders Road i¡t llarana. These projects will provide public trails along the river.
Although the tìnal desigr for these tso projects lras nor been conplered. it is likely river access
s,ill be provided, The two projects are sl¡ow¡r in Exhibir F.

C. Tltere is currently puhlic access 1o the river at scveral bridges, inctuding but
not l¡nìited to tlìe lna Road bridge rvhere there are pull-out areas, the Cortaro Road bridge 

-
(including a parking lot), and at thÈ Sanders Road bridge in Marana. All of these bridges have
easy access to lntersøte 10.

D. The historic 1200-mile Juan Bautista de Anza National Historic 'frail runs
from Nogales, Arizona to San Francisco. Califomia. This trail parallets and overlaps rhe Santa
Cruz River in the Study Reaches. The river can be accessed at several pointsalong this trail in
the Stucly Reaches by auto or also on loor (Exhibit F).

3. The Study Reaches of the Sana Cruz River have been used for interstate com¡nerce
and have the potential to be used for comnrercial activities involving navigation and interstate
commerce in the ñ¡ture.

A. Navigation has occuned historically and recent times within the Study
Reaches of the Santa Cruz River.

(l) On August 23, 2005, as part of a promotion, a local radio show host
navigated the Santa Cruz River in a raft for an unspecified distance start¡ng at El Camino del
Cerro (wíthin Study Reach B) (Exhibit Gt

(2) In October, 1994, two members of the Friends of the Santa Cruz
navigated a l7-foot-long canoe from a point south of Tubac three miles to a point north of Tubac
(Exhibit G).

B. The Santa Cruz River is an intemational and interstate water. Several areas
along the river provide access for birding by out-of-state visitors and resorts bordering the river,
such as the Tubac Golf Resort, host out-of-state visitors who partake in local recreation including
hiking, horseback riding, and birding along the river. The Tucson Audubon Society's North
Simpson Farm is an area where prolifrc riparian habitat restoration projects have been focused
and it is well-known for its opportunities for birding. This type of "ecotourism" provides a
signiFrcant water r€source-oriented opporrunity in the desert. The Study Reaches and other areas
within the region receive many interstate and foreign tourists seeking to cxpand their "bird list";
the Sonoran Desert, particularly in riparian areas such as the Santa Cruz River, provides a
significant opportunity to see species endemic to this area.

Ç. Use of the river within the Study Reaches liy recreational watercraft provides
evidence of the susceptibility for comrnercial use.

Determination

Public access points within of the Study Reachès such as low river banlcs, bridges, and trail
systems, together with their physical characteristics, such as frequency, duration, and permanency
of flow, indicate that the Study Reaches have the potcntial to be used for commerciat recreationai
navigation activities, such as canoeing, kayaking, birding, nature and wildlife viewing. Such
attractions and activities demonst¡ate that the Study Reaches may be susceptible to use in
interstate cofiImerce. Collectively, the above discussed facrors demonstrate that the Study
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Rcaches tre nagi W. susccptible to usc in inlers¡a¡e colllllìercç

ansocia¡erl rvith r ties. Therctbre. I hcreby dcte¡lnine that lhe Stud¡

Reaches arc subj tion 40{ of rhc cwA, purstranl to 3i c'F.R. $

128.3(aX I ).

This dctcrmina¡ion does nol I ).colrsider.any other s for dclernrining

CWÀ jurisOiction rvi¡hilr the Study Reaches or 2) areas ol'lhe San¡a

Cruz fiiver ourside rhe Study Reaðhes f'or purpose sdiction'

Colorrel. US Army
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FOR COMMITTEEREVIEW- COPY 2, PAGE 93

From:
Sent:
To:
Cc:
Subject:

Castanon, David J SPt
Thursday, Jun" fZ, ZOôe 4:01 pM
Magness, Thomas H COL SPL
Minch, Lawrence N SPL; Troxet, Tiffany A SpL; Fietd, Jay SpL
ASA inquiry

I talked to Chip'a few minutes ago.

The Farm Bureau meeting at the ASA office was unrelated tr

Albrecht (an attgmey who represents mining, building and fa
aware of a bad TNW determination that SpL had made on tt
Wo.o!!ey asked Chþ to look into it and report back on Friday
and A's. I assured him we had morè hydrology than iust was
we used in your briefing.

Dave

I
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