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James Vinch/DG/USEPAUS To Kennelh Cha'mpagnelENFlRB/USEPA/US@EPA
02/05/2008 02:55 PM . cc B
bce

Subject Re: Oberstar Data from today's call®

Ken,

Here is a draft.

Obeistar Regional Chaitwpd

Jim Vinch

Attorney-Advisor

Office of Enforcement and Comphanoe Assurance
Water Enforcement Division

US Environmental Protection Agency

Ariel Rios South, Rm 4118A

1200 Pennsylvania Ave NW

Washington DC 20460

tel: (202)
This email may contain confidential mfonnauon that is attomey-client pnvnleged attomey work product or

. deliberative: Do not distribute outside of Federal government.

Kenneth Champagne/ENF/R8/USEPA/US

=7 Kenneth :
i - 'ChampagneIENFlRalUSEPN " To Peter Stokely/DC/USEPA/US@EPA, James
§. oo us  Vinch/DC/USEPA/US@EPA

: SR = 02/05/2008 02:28 PM cc

Subject Oberstar Data from today’s call

Hey guys,

Thanks for the great call today! Would you be able to prowde me with a table or summary with the
Oberstar numbers discussed on today's call? My supervisor wanted some detail, and | want to make sure

| can characterize them properly.
Thanks!

Kenneth Champagne

\U.S. Environmental Protection Agency
Region 8

Section 404 Enforcement Program

p. (303)

f. (303)
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Table for compiling EPA Response to Obérstar Congressional of 10/1 0/07

Region 1. Cases where an 2. Cases where an enforcement action was considered to be appropriate based on 3. Any | Overlap
enforcement action was existing violations, but where the Region chose to "lower the priority” (as more case '
considered to be appropriate specifically described below) of the case based-- at least in part-- on the uncertainty where
based on existing violations, about EPA's jurisdiction over the receiving waters. For the purpose of this category "lack of
but where the Region chose "lowering a priority" means any decision by the Region to reduce or reassign the CWA
not to pursue formal importance, urgency or scope of an enforcement action in any of the following ways: jurisdict
enforcement based-- at least : . ' ion has
in part-- on the uncertainty been
about EPA's jurisdiction over asserted
the receiving waters. - by the

alleged
discharg
‘erasan
affirmat
- ive .
2a.) any change in the 2b.) a decision to reduce 2c.) any significant delay defense
type of enforcement the amount of the civil due to budgetary or toan
mechanism used in a case, | penalty in the enforcement | resource constraints caused | enforce
such as changing from a action based upon by the necessity of having ment
formal to an informal uncertainty about CWA to prove jurisdiction under | action.
enforcement response. Jjurisdiction; or the Rapanos standard.
1 1(404) 1 (OPA) 2 (402) 1(404); | 1
) ' 1(402)
2 1(402) 1
(402/40 | O
4)
3 4 (402/404) 6 (402) 4
: 402/40 | 0
4)
4 13(OPA); 8(402) 2 (402) 2 (402); 2 (404) 2 (402); 5 (404) 14 10

(404)
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‘Nelson Smith/R6/USEPA/US To James Vinch/DC/USEPA/US@EPA
01/10/2008 10:05 AM cc

. Subject Fw: Region 6 Oil Program Input for Oberstar Inquiry

Jim-

‘Per the discussion-on yesterday's OPA enforcement call, | wanted to make sure you got all the information
regarding the impacts of the Rapanos ruling in Region 6. This information was already sent up through
OEM and you may get it through other channels, but | wanted to make sure it wasn't missed as it seems
clearly responsive to Congressman Oberstar's request. Our oil pollution enforcement program has been
significantly impacted by Rapanos. Please see items 2., 3., 4., and 6. below. "

-Nelson "Beau" Smith
OPA Compliance Assurance

EPA Region 6 . .
214
—— Forwarded by Nelson Smith/R6/USEPA/US on 01/1 0/_2008 09:58 AM —

Nelson Smith/R6/USEPA/US
i To Craig Matthiessen/DC/USEPA/US, Kevin

DIRZENE03:C0.P1 . Mould/DC/USEPA/US, Gilberto Irizammry/DC/USEPA/US, Hugo

Fleischman/DC/USEPA/US
cc James Mullins/R6/USEPA/US@EPA, Ragan

Broyles/R6/USEPA/US@EPA, Richard
Franklin/R6/USEPA/US@EPA, Donaldp
Smith/R6/USEPA/US@EPA, Bryant
Smalley/R6/USEPA/US@EPA, Samuel

Tates/R6/USEPA/US@EPA
Subject Region 6 Oil Program Input for Oberstar Inquiry

As promised dunng our phone conference this morning, below is a llstmg of the changes to the R6 Oil
Program brought about by the Rapanos ruling:

1. Narrowed SPCC Inspection Taigeting - Targeting for SPCC inspections has become much more
conservative than pre-Rapanos. We have established a specific distance from "non-controversial
navigable waters" that establishes the new universe of eligible facilities. That universe is significantly
smaller than historical, but we can not quantify the change. We also can not quantify the enwronmental
effects of reducing the geographic size of the eligible SPCC facilities.

2. Numerous Oil Spill Cases "On Hold" Historically the Region has reviewed all reported spills for
follow-up enforcement. if a spill is suspected to have reached a jurisdictional waterway, an information
* request (CWA 308) is issued. Prior to the Rapanos ruling, any spill confirmed after investigation to have
reached a USGS designated waterway received an enforcement action requiring payment of a penalty
and confirmation of corrective actions to prevent future releases. Since the Rapanos ruling, the Region
has documented 76 cases (and counting) where a spill to a USGS designated waterway has been
confirmed, but no follow-up for penalties or corrective action has been sought due to difficulties assertlng

jurisdiction post-Rapanos.

3. Impact to Oil Spill Enforeemerft - The number and type of spills that continue to receive enforcement
_ actions since Rapanos has narrowed, however, the expenditure of resources for each case has increased.
While the primary focus prior to Rapanos was investigating the cause of the spill, more time and effort

PN"I'E?NAJ_ DELRER ATIVE DOCTIMENT OF THE .8, EMVIRD 'P,'?-‘.E'N TAL PEROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA
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than ever before is now spent investigating the impacted waterway and downstream tributary connections.
Site visits, mapping, aerial photography review, historical research, hydrologic data analysis and even

'sophlsncated computer modeling ($9,000 per site) are draining available resources for spill enforcement

The increased workload also delays timely enforcement.

4. Impact to SPCC Enforcement - EPAs juridictional authority under SPCC has been directly challenged
by industry since the Rapanos ruling. The primary basis for SPCC coverage is the potential to impact a
jurisdictional waterway. Companies have elected to discontinue SPCC protections at multiple locations
based on thier contention that there is no threat to jurisdictional waterways under Rapanos. As previously
detailed for spill enforcement, the narrowed field of SPCC cases that are still brought for enforcement
involve significant extra case development effort to establish jurisdiction.

5. Impact to Spill Response Program - Certain spill responses that would have historically merited EPA
response action have not been acted upon by OSCs. In some instances, the response duty'OSCs have
made a post-Rapanos decision not to respond based upon questions and their perception of what was
jurisdictional. The uncertainty also leads to aditional work in determining if we can respond. In one
instance, EPA’ s response authonty was directly challenged during the response by EPA personnel in the
field, based on that company's assertion, under Rapanos, that a jurisdictional waterway had not been

impacted.

6. Widespread Coanfusion - Only a small portion of spills in the Region occur to waterways that are clearly
jurisdictional post-Rapanos. Most occur to intermittent streams, farm ponds, small creeks, or adjacent
wetlands. Likewise, only a fraction of SPCC facilites are adjacent to major water features. This leads
inevitably to widespread confusion among both industry and EPA as to where exactly the lines of
jurisdictional are drawn. Efforts to alleviate confusion through compliance assistance are compromised
by the Agency's own internal difficulties.in delineating jurisdictional authority in such a way as to provide
meaningful guidance to industry. Confusion has lead to instances where spills have gone unreported,
which in turn compromises the agency's ability to respond appropriately.

INTERNAL DELIBERATIVE DOCUMENT OF THE U1.S. ENVIRONMENTAL PROTEC 110N AGENCY
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Nelson Smith/R6/USEPA/US - To JamesVinch/DC/USEPAJUS@EPA

01/15/2008 04:49 PM ¢c Edwin Quinones/R6/USEPA/US@EPA, Jamies
Mullins/R6/USEPA/US@EPA, Samuel
. TateisGIL_JSEPA/US@EPA. Ragan

Subject Oberstar Request - List of R6 OPA Cases

Jim-

This is a follow-up to the email | sent on January 10, 2008. | have since been asked to provide you with
the specific names of the R6.OPA cases that meet Congressman Obertar’s criteria. We generated this list
from our intemal database and inserted the information into the form provided. We had previously
reported 76 cases, but have identified 13 additional ones for a cuirent total of 89.

Please feel free to call if yod have any questions.

-Nelson "Beau" Smith

OPA Compliance Assurance
EPA Region 6

214

Obesstar List for RE OPA Enforcement.wpd
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Martha To Craig Matthiessen/DC/USEPA/US@EPA, Hugo
WOl/EPR/R8/USEPA/US Fleischman/DC/USEPA/US@EPA, Kevin

cc Carol Campbell/R8/USEPA/US@EPA, Martin
Hestmark/ENF/R8/USEPA/US@EPA, David
QstranderlEPR/R8IUSEPA/US@EPA. Mark

bce
Subject Fw: A Quick Question - Congressional Request

[ History: ' © This message has been forwarded.

Sorry for being a few hours late with this, | just got back into the office today. We literally have hundreds
of OPA cases in our "no further action" file due to the Rapanos decision, most of which are oil spill cases.
" We would need further time to get more detailed information on those cases, but can if needed. The
" cases readily available fitting your description include:

Again, we do have a file with well over 100 cases held due to Rapanos if you need us to go through those
for you. Please let me know if you need additional information.

Thanks

Martha Wolf (8EPR-ER)

Team Leader, Preparedness and Prevention Unit
EPA Region 8

1595 Wynkoop Street .

Denver, Colorado 80202-1129

Phone: 303. 5P - Fax: 303. QD ,

"Our task must be to free ourselves by widening our circle of compassion to embrace all living creatures.
_- Albert Einstein : ,

—— Forwarded by Martha WolffEPR/R8/USEPA/US on 01/07/2008 04:48 PM —

David ,
gstfa"def/EPR/RB/USEPNU To Marths Wolf/EPR/R8/USEPA/US@EPA

: cc Melissa Payan/EPR/R8/USEPAJUS@EPA, Curtis
Gill0S(2008| OS07 N : Kimbel/EPR/R8/USEPA/US@EPA

Subject Fw: A Quick Question - Congressional Request

fyi Note short turn around. '
—— Forwarded by David Ostrander/EPR/R8/USEPA/US on 01/03/2008 03:07 PM —

Debbie
Dietrich/DC/USEPA/US To OSWER SF Reg DDs
01/03/2008 02:40 PM cc OSWER OEM REMOVAL MANAGERS, Hugo

S s T s e e T el N g
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Fleischmag/DC/USEPA/US@EPA, (D @cpa.gov
Subject A Quick Question - Congressional Request

Hi everyone! Sorry for the short turnaround on this, but we are working on a Congressional deadline. The
EPA HQ Office of Water is working on a response to a letter from Congressman Oberstar regarding
issues raised by the Supreme Court's Rapanos decision on the definition of navigable waters. As part of
this response, OEM has been asked to provide the following information:

"Please provide the Committee with an accounting of all jurisdictional issues related to the definition of
“navigable waters" following the Rapanos decision that have arisen since June 19, 2006 and that are not
governed under section 404 of the Clean Water Act, including jurisdictional issues related to section 402
of the Clean Water Act and the Oil Pollution Act." :

We, of course, are only concerned with issues pertaining to our oil program. Because our response is due
early next week, we are not asking you o do a complete search of your oi! spill case files. Rather, we are
asking only that you let us know if you have documented any oil spill cases or SPCC/FRP regulatory -
jurisdictional questions where navigable waters issues were raised to the attention of the Division
Director within the Region. We here at HQ are not aware of any navigable water issues that have been
raised during this time period, but we did want to check with you. Please respond to Craig Matthiessen,
with a cc to Hugo Fleischman and Kevin Mould, by noon on Monday, Jan 7. Thanks for your help!

Debbie Dietrich, Director

Office of Emergency Management (5104A)
USEPA . .
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Ph 202

Fax 202-4RER
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Ly Naked/ENF/RB/USEPA/US Porter/DCIUSEPAIUS@EPA
o © 01/22/2008 09:09 PM e =
= oy bee 4

Subject

As indicated, | was delayed sendmg the oil enforcement program response to this request due 1o not

finding out about the request until Janyary 9. And-| was not in the office until 1/14 due w illness. We had

10 pull files to compile the information In order to include case hames. Attached are spill and SPCC

:’nolataons which we failed to take cases on due to jurisdicational waters issues following the Rapanos
ecision. :

Jane Nakad .

OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program .

303

U.S, Environmental Protecllon Agency
Mail Code: 8ENF-UFO

1595 Wynkoop Street

Denver, CO 80202

- The preceding message, including any attachments, contains information that may
be confidential and may be exempt from disclosure under applicable law. Itis
intended to be conveyed only to the named recipient(s). If you recieved this
message In error or If you are not the intended reciplent, please notify the
sender and delete the message from your systéem. Any use, dissemination,
distribution, or reproduction of this message by unintended recipients is not

authorized and may be unlawful. Oberstar Regional Response RS ollwpd

INTERNAL DELIBERATIVE DOCUMFINT OF THE U.S. ARNVIRONMENTAL PRIJTRCTION AUENCY
DISCLOSURE ALHHOR]ZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA



- - INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRGNMENTAL PROTECTION AGENCY
- DISCLOSURE AUTHORIZED ONLY TO:CONGRESS:FOR OVERSIGHT PURPOSES IN- RESPONSE TO SUBPOENA

~

YyYvevreyvy  Ann Nutt/RS/USEPA/US To Jessice Kao/R9/USEPA/US@EPA, Laurie
' .
4@' 11/01/2007 09:00 AM Kermish/R9/USEPA/US@EPA
» /1 . .
Arahs RLssadian bee

Subject Re:Fw: _ .apanos Issues for SEA[})

FYI, | talked to Nancy last night, and learned that she is going to the / ° meetlng | gave her a heads
up about Rapanos (and about w~hich may also get dlscussed) After you've had a chance to look’
at what was sent to Alexis, it might be a good idea to send it along to Nancy, with any observations you

want to add. (And can you cc me‘?)

Ann Nutt

Office of Regional Counsel
EPA, Region 9

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415) oSl
Fax: (415) G

Laura Bose/R9/USEPA/US

Laura Bose /RS/USEPA/US

) Kao/RY/USEPA/US@EPA
il - cc Ann Nut/RG/USEPA/US@EPA
Subject Fw: apanos Issues for SEA

Laurie and Jessica: Ann and | were discussing the SEA and | agreed to send you what we had on
Rapanos )

Laura Tom Bose

Senior Policy Advisor

Water Division (WTR-1)

(415) D

FAX (415) WARMEED

bose.laura@epa.gov

—— Forwarded by Laura Bose/R9/USEPA/US on 10/31/2007 04:27 PM —-
Amy Miller/RS/USEPA/US

: cc DavidW Smith/RS/USEPA/US@EPA, Laura
Bose/RS/USEPA/US@EPA, Loretta
Barsamian/R9/USEPA/JUS@EPA
Subject Re: Yapanos Issues for SEAD

One minor note involves andr

Amy C. Miller
" INTERNAL DELIBERATIVE NG WCUMENT OF TF U'Q ENVIRONMENTAT PROTECTION AGENCY

" DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA



___* INTERNAL DELIBERATIVE DOCUMENT OF-THE U.S. ENVIRONMENTAL PROTECTION AGENCY ;
-~ DISCLOSURE AUTHORIZED ONLY TO-CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA -~

CWA Compliance Office
U.S. Environmental Protection Agency Region IX

Tel. (415) D
Fax (415) GHpmeip

Alexis Strauss/R9/USEPA/US -

k]

Alexis Strauss /RS/USEPA/US

@ 10/31/2007 01:24 PM . To -DavidW Smith
cc Amy_MilIer/RQIUSEPA/US. Laura Bose/RS/USEPA/US,
Loretta Barsamian/RS/USEPA/US@EPA
Subject Re: .apanos Issues for SEA[']

thx
DavidW Smith/RS/USEPA/US
DavidW Smith /R9/USEPA/US
10/31/2007 01:06 PM To Alexis.StrausisQIUSEPAIUS@EPA
cc
Subject :apanés issues for SEAE]

Points on Rapanos in or SEA discussion:

- Large potential risk to NPDES, 303, 404, and enforcement programs if jurisdiction loses are widespread
- Regulated parties in already challenging need for stormwater and wastev.ater permits, 303(d)
listings, TMDLs, and 404 permits based on Rapanos arguments '

- No JDs submitted to date for EPA review from. - Corps Field office very quiet about what they are
doing on JDs and navigability . ‘
- “ield Office staff prepared draft assertion of navigability for ,and

and EPA R9 staff found it deficient; unclear if any additional work underway to improve analysis.
- Understand there are perhaps 20-30 pending JD requests in
- Repeated requests to Corps for information on pending JDs in ave yielded nothing
- Smith called Linda Taunt last week to request info State may have on navigability concerning
~and . o assist expected analysis needed for JD analysis; no response yet.
- Jensen enforcement.case may be first opportunity to address navigability on

David Smith
Chief" -
~ Wetlands Regulatory Office (WTR-8) = .
EPA Region 9
75 Hawthorne Street
San Francisco, CA 94105

(415) .

INTERWATL DELBERATIVE DOCUMENT OF THE US: ENVIRONMENTAL PROTHUTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA



INTERNAL DELIBERATIVE DOCUMENT OF \ OTECTION AGEN
e AL D . . THE U.S. ENVIRONMENTAL PROTECTION AC
. DISCLOSURE AUTHORIZED.ONLY. T CONGRESS FOR-OVERSIGHT PURPOSES IN mspm??ﬁ% sr-%OENA ’

~

DavidW Smith /RO/USEPA/US * To Alexis Strauss/R9/USEPA/JUS@EPA, Linda
. Moore/R9/USEPA/US@EPA ‘
cc Doug Eberhardl/RO/USEPA/US@EPA, Amy
. Miller/R/USEPA/US@EPA, Jessica
Kao/RS/USEPA/US@EPA, Laurie
bcc
Subject WTR8 Weekly Report- Rapanos/NPDES issue

01/23/2008 09:07 AM

Clean Water Act Jurisdiction and NPDES Permitting The- : ACOE, submitted a draft
jurisdictional determination for g concluding the - s isolated and
non-jurisdictional. As the JD'was requested by’ i 0 avoid coverage under an existing NPDES -
wastewater treament permit, we asked the Corps to withdraw the draft JD and forward it to EPA and the
Regional Water Quality Control Board for consideration. The Corps declined to delay or withdraw the JD;
we have asked EPA HQ to elevate this as a critical policy matter because we believe the Corps should not
be processing JD requests where there is no 404 issue involved and the State has already determined a
NDPES permit is required. Similarly, ) . met last week with

sfficials, who complained ADEQ is viewing all waters as jurisdictional for purposes of NPDES
permitting and expressed concern about potential inconsistencies in how the State and Corps would make
jurisdictional determinations. ‘We will bring the - _ matter to HQ's attention as further evidence
that impacts of th Rapanos guidance on the NPDES program are real and must be addressed. We
understand that in response to Rep. Oberstar's recent inguiries about the effects of the Rapanos
guidance, OW conducted only a cursory internal search and is reporting to Oberstar that no problems
have been created for the NPDES program (in contrast to what we are hearing).

(Note to Alexis, Doug, and Amy- didnt know if Wayne had heard any of this, but thought it might make an

important "heads up". | mentioned the natter to Nancy M. yesterday; | heard about the
- matter from Margorie Blaine at the Corps office in . .
David Smith '
Chief
. Wetlands Regulatory Office (WTR-8)
EPA Region 9

75 Hawthorne Street
San Francisco, CA 94105
(415)

™ L.y N B4 e .
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Laura Bose/R9/USEPA/US To Jessica Kao/RO/USEPA/US@EPA ‘
08/29/2007 10:10 AM cc  DavidW Smith/RO/USEPAIUS@EPA, Laurie
Kermhish/R9/USEPA/US@EPA, Nancy

Marvel/RS/USEPA/US@EPA
bce

Subject Re: Fw: Draft summary  of where Waters of the US have
been raised oy

Laurie discussed with me. | had previously discussed with Alexis and been given approval to send.

Laura Tom Bose
Senior Policy Advisor

Water Division (WTR-1)
(415)ClNs
FAX (415)
Jessica Kao/RS/USEPA/US
yYerOTerYevrT  Jessica Kao/R8/USEPA/US -
7Y - 082912007 09:49 AM To  Laura Bose/RS/USEPAUS@EPA, DavidW
- v : : Smith/RO/USEPA/US@EPA ‘
AN . cc Laurie Kermish/RO/USEPA/US@EPA, Nancy
dadgatusputas Marvel/RS/USEPA/US@EPA ' :
Subject Re: Fw: Draft summary of where Waters of the US have
been raised - '

Laura, | think it's important to keep enforcement confidential information as such. Written
communications with the state creates a waiver issue. ' :

DavidW Smith/R9/USEPA/US

DavidW Smith/RS/USEPA/US
To Elizabeth Goldmann/R9/USEPA/US@EPA, Jason
: Brush/RO/USEPA/US@EPA, Jessica
RRERSCTUSSS AM - Kao/RS/USEPA/US@EPA, Laurie
Kermish/RO/USEPA/US@EPA, Hugh

h Barroll/RS/USEPA/US@EPA, Robert
Leidy/RS/USEPA/US@EPA
m L]
*  Subject Fw: Draft summary of where Waters of the US have been
e raised
David Smith
Chief
Wetlands Regulatory Office (WTR-8)
EPA Region 9 '
75 Hawthome Street

San Francisco, CA 94105
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(415) 4D

—-- Forwarded by DavidW Smith/RS/USEPA/US on 08/29/2007 08:37 AM —

To °

cc John Tinger/R9/USEPA/US@EPA, Gary
Sheth/RS/USEPA/US@EPA, Karen
Iwin/RS/USEPA/US@EPA, DavidW
Smith/RS/USEPA/US@EPA, Amy

‘ Miller/RS/USEPA/US@EPA .
Subject Draft summary of where Waters of the US have been raised

ir -

Hi Chris: -As | mentioned today, EPA anr’ - callon
waters of the US and how the Rapanos decision has impacted actions in __. Amy Miller and Dave
Smith have been deeply involved in these issues and have been leading the work.

In preparation for the call, we have been summarizing the instances where we have heard the "not a water
of the US" argument being raised. Could you please review these summaries and edit them if needed?
Assuming they only need some minor editing, please share these with Linda for any additional comments.
Amy Miller will be taking this material and putting it into a briefing paper for Alexis and Nancy Marvel next
Tuesday, so if we could get this back by week's end that would be ideal. ‘

proposing to amend their standards to clarify the scope of the surface water quality standards with two
new subsections, (B)(3).and (B)(4). Subsection (B)(3) clarifies that the surface water quality standards do
not apply to man-made cooling ponds provided they are created outside of what would otherwise be
considered a Water of the U.S. Subsection (B)(4) clarifies that surface water quality standards rules do
not apply to surface waters located on Indian lands.

Issues were also raised on how- EPA's quidance on Rapanos will affect tion of "EHEEES water".
Commentors also questioned whether finition of "surface water", which tracks the federal
definition of "waters of the U.S." and clarifies that ephemeral and intermittent streams are surface waters,

~~ has stated publicly it considers their definition of "surface water", as it currently is in the regs, to be _
fully defensible as being substantially the same as the federal definition of "Water of the U.S." . L

\

o .5 mgd WWTP. oposed to reissue a permit, but has not issued it -
in final due to Waters of U.S. comments by the discharger. The discharge is to an unnamed ephémeral
wash, a tributary (3 miles distance) to the ephemeral - . «ash, tributary (6 miles distance) to the

ne facility is in procéss of completing a large capacity underground storage system.
No effluent has been discharged to wash sihce May 2006, and the facility does not expect to discharge
‘except in emergency. Facility contends that there is no significant nexus to a navigable water. .

1.0 mgd WWTP operated by | ‘ .
' ited effluent is dischargea 1o & recharge basin
-constructed within an ephemeral unnamed wash, tributary tc ributary to -

1 the ! -River Basin. 1as notified the facility that the recharge basin is located

within a water of the U.S. and requires a NPDES permit, The permittee asseris that onlyina 25 yearflood

event would flows overtop the basin and result in a discharge of ponded effluent leaving the basin, and
therefore that this is not a discharge to a water of the U.S. [Note that the recharge basins appear to have
been constructed partially to improve groundwater recharge of the r (as opposed to

(INTERNAL DRLIBERATIVE DOCUMENT OF THE 17,8, ENViRRONMENT AL PROTECIION AGENCY
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evaporation ponds) due to endangered species concems; that discharge is tertiary treated and appears to
be meeting all standards ; )

ft (not yet proposed) mits. Pemittees (the
- ’ ) are claiming that large parts of their jurisdiction do not discharge to a water
ot the U.S,, includina } : .. Permittees have raised the issue at
meetings witl.. _ , but have not yet submtted maps or otherwise proceeded with justification.

. n March, . ‘eceived comments on its draft 2006 Integrated Report
preliminary assessment of impaired water bodies. The mining industry (e.g., !

- . lestioned 's listing of any ephemeral waters (in general) as impaired in light of the
Rapanos decision. . Jefends its BIRESHER to list and write TMDLs for ephemeral waters by stating
that tandards specifically apply to ephemeral waters. -currentlv developing TMDLSs for

o - ephemeral and isolated tributary ~ {atributary to . 30 its in the same
watersned) and . Given the TMDLs are related to the mining impacts also expects
similar comments from the industry on these TMDLs.

, D 3 have a pending state civil action, for among other things storm
water violations. EPA/DOJ have pending civil actions for Section 404 violations. Both cases involve the
. rand 3 Wash and in both cases the Defendants have raised the issue that
these waters are not jurisdictional. | :

EPA has several pending construction storm water cases in the
. EPA is investigating the jurisdictional status of the waters involved in each case.

onsidering pursuing a 402 case for the placement of debris into
). They are currently reviewing the jurisdictional status.

Thanks in advance for your help.

Laura Tom Bose
Senior Policy Advisor
Water Division (WTR-1)
(415) ]

FAX (415) iR
QOSEIMIGTIGHENT
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IYYYherYer Ty Jeremy To wilson yée, Ann Murphy/RS/USEPA/US, Rick
Y Johnstone/R9/USEPA/US . Sakow/R9/USEPAJUS@EPA :
‘@' 02/05/2008 01:34 PM EE [Bmy milist
Anadi A AseAALA . bce
- Subject R.LP.

After consulting intemally (up through Alexis and Nancy), Amy and | met today with HQ- and DOJ-istas to
discuss and confirm this conclusion: : '

It is time 10 pull the plug keep_ihg this case on life support.

"With the march of time largely attributable to the impact on the case by Senor Rapanos and his merry
band of supreme court justices, we had lost many many violations due to statute.of limitations. We'd
achieved compliance at the faciliites (and in deed beyond, we believe) due to the AO's that had been
issued in '04 and '05. At this point it was a penalty-only referral, .and just plain stale.

So we will withdraw the referral, and save our ammo for another fight.

But - Thank you, Thank you, Thank you for your help.in pulling together the materials to try to make the
Rapanos showing. Perhaps, as a learning exercise it was worth the effort... | at least truly appreciate
your help with this beast.

| thought that you would like to know....

----------------------------------------

Jeremy Johnstone

Senior Environmental Engineer )

Clean Water Act Compliance Office (WTR-7)
U.S. ‘Environmental Protection Agency, Region 9
Tel: 415

Fax: 415 SN

e, GO AT

A\ . vy — —— — -~y
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Rubini/R4/USEPA/US To Ronald Mikulak/R4/USEFA/US@EPA

01/09/2008 02:58 PM cc .Mike Wylie/R4/USEPA/US@EPA, Philip
Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
.Welbom/R4/USEPA/US@EPA

‘ Subject Re: Fw: Response to Oberstar RequeSt

I'd be happy to collect your response and Doug's response and send up something collectively. Also, Phil
wanted to put something in a cover letter informing HQ that Oberstar's request is missing the point. He
believes that the time it takes to do JDs in light of Rapanos is a resource drain and may be preventing us
from doing as many enforcement actions as we have been able to do in the past. Do you agree with Phil's

assessment....are we in fact doing fewer enforcement actions because of the time drain caused by
Rapanos?

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE
Ronald Mikulak/R4/USEPA/US '

Ronald : :
Mikulak/R4/USEPA/US To Suzanne Rubini/R4/USEPAUS@EPA
. 01/09/2008 12:19 PM cc Mike Wylie/R4/USEPA/US@EPA, Philip
: Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
Welbom/R4/USEPA/US@EPA

Subject Re: Fw: Response to Oberstar Request[)

Suzanne - are we supposed to coordinate our response through you or respond directly?

Thanks - Ron

Ronaid J. Mikulak, Chief
Wetlands Regulatory Section
EPA - Region 4

Phone #: 404-SEEEER

FAX #: 404-SEENER

e-mail:

Suzanne Rubini/R4/USEPA/US

Suzanne

Rubini/R4/USEPA/US ) . To Philip Mancusi-Ungaro/R4/USEPA/US@EPA, Tom
11071 . Welbom/R4/USEPA/US@EPA, Ronald '

0/@7{2008 Hil:SSAN Mikulak/R4/USEPA/US@EPA, Mike

Wylie/R4/USEPA/US@EPA

cc
Subject Fw: Response to Oberstar Request

" Don't know if you have seen this......

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE - DO NOT RELEASE

TNTERNAL DELIBER ATIVE DOCUR OF THE U.
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_ Philip . .- To Suzanne Rubini/R4/USEPAIUS@EPA
ko 'l“j’;""“s"u"gamm‘w PAI + 6c Mike Wylie/R4/USEPA/US@EPA, Ronald
Mikulak/R4/USEPA/US@EPA, Tom
== 01/10/2008 10:08 AM \ Welbom/R4/USEPA/US@EPA

: - bec

Subject Re: Fw: Response to Oberstar Request[d

. My thinking was to use a rough estimaté of what it takes to do a JD now both in terms of time, and
Potentially travel costs (that would be really rough). And then compare that to an estimate of what it used
to take to do JD's in 3 pre rapanos world. You could then look at the number of typical cases we take
forward and compare how'much more time it will take to maintain the level of enforcement we typically
take. the fact is we cannot Support that given the staffing.

| do not know if we can do this, but it wouid put the focus on what will happen down the road if we do not
figure out a way to imporve how we do JD's '

I would also note the amount of time that has been spent on training in the field, at least for this year.

Philip G. Mancusi-Ungaro
Office of Water Legal Support-R4
United States Environmental Protection Agency
Phone - 404 -4 Fay - 404
Suzanne Rubini/R4/USEPA/US

Suzanne '
Rubini/R4/USEPA/US To Mike Wylie/R4/USEPA/US@EPA
. 01/10/2008 09:17 AM ' cc Philip Mancusi-Ungaro/R4/USEPA/US@EPA, Ronald
- Mikulak/R4/USEPA/US@EPA, Tom
Welborn/R4/USEPA/US@EPA

Subject Re: Fw: Response to Oberstar Request[

is there a way to quantify that?

ATTORNEY WORK PRODUCT/ATTORNEY CLIENT PRIVILEGE . DO NOT RELEASE
Mike Wylie/R4/USEPA/US

Mike Wylie/R4IUSEPAIUS
' . CC Philip Manousi-UngarofRﬂUSEPNUS@EPA, Ronald
Mikulak/RMUSEPNUS@EPA. Tom
-WelbonﬂRﬂUSEPNUS@EPA
Subject Re: Fw: Response to Oberstar Request[}

If Phil's means that our present cases take a much longer time to complete, then yés, we are taking less -
cases overall, : : :
Suzanne Rubini/R4/USEPA/US

. Suzanne

ERATIVE DOCUMENT OF THE U.S. FNVIR L PROTECTION AGENCY
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gﬁ?n'news 5 To James¥inch/DC/USEPA/US@EPA
nVRATUSEPAIUS : cc Mark Pollins/DC/USEPA/US@EPA, Kate
01/22/2008 05:01 PM Anderson/DC/USEPA/US@EPA, Doug

beo Mundrick/R4/USEPA/US@EPA, Ronald
cc : :

" Subject - Region 4 Oberstar response

Suzanne Rubini/R4/USEPA/US |

Rapanos ‘has had significant impacts on enforcement actions within Region 4. Prior to the
Rapanos decision and guidance, CWA Section 404 jurisdictional determinations for enforcement
“and permit reviews could, in many cases, be done using desktop tools, and in some cases
minimal field work. In order to properly use the guidance, the amount of time necessary to
perform. and write up a jurisdictional determination has gone from a few hours, to several days,
including more field work. This fact is highlighted by Region 4 ‘s 404 inspection numbers which
‘dropped from 73 in '05 and 83 in '06, to only 40 in '07. This downward trend is due, at least in
part, to the additional resources required to perform and support post-Rapanos jurisdictional
determinations. Region 4 anticipates that this trend will continue resulting in a reduction in the
number of permit reviews that Region 4 conducts and the number of enforcement cases that
Region 4 will take.

In the area of concentrated animal feeding operatlons (CAFOs), the Rapanos.- decision and
subsequent guidance has had a unique impact in light of the Second Circuit decision in
Waterkeepers Alliance et al. v. EPA. Since the Waterkeepers decision, Region 4 has noticed a
decline in the number of NPDES permits that are being applied for in light of the need to have an
actual discharge in addition to the uncertainty over the definition of waters of the. United States.
Also, in two of our current enforcement actions, the Region has been working for over six
months grappling with the Rapanos issues involved in these cases. There have been six staff,
including attorneys, NPDES inspectors, and wetlands inspectors, and five managers involved in
this matter and they have collectively expended at more than 800 hours on the Junsdlctlonal
issues raised by the Rapanos decision.

Attached please find a list of the Region 4 enforcement cases that are responsive to the Oberstar
request. Should you have any additional questions, please feel free to contact me at

404 -SSR,

Oberstar.wpd
ATI'ORNEY WORK PRODUCTIATI'ORNEY CLIENT PRIVILEGE - DO NOT RELEASE
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Richerd Glaze /R4/USEPA/US To Ivan Vikin/R4/USEPA/JUS@EPA, Ricky
) Langlois/R4/USEPA/US@EPA
! 5
07/14/2008 08:15 AM cc Richard Glaze/R4/USEPA/US@EPA
bee
Subject need for SOP on jurisdictional reviews for non-wetlands
waters .

Ricky and Ivan:

The draft message below results from my recent participation in Regional meetings relating to the use of
Regional resources to conduct jurisdictional reviews on streams in light of Rapanos. I'd like to send this to
Kris Dighe and Mike Fisher but do not wish to preempt or step on the toes of CID AAO. Perhaps it should
even come from you guys or jointly from you and the RCEC's.. However we send it, we need to do
something. Il be happy to brief you. Please advise how you wish-for me to proceed.

Thanks, Rich

Gentlemen:

It appears that the latest trend in CWA enforcement is the JD review for non-wetlands waters.
Prosecutors have begun to tell us (justifiably) that they are not comfortable taking a case until we have
some assurance of colorable jurisdiction. We have begun a process for ranking cases within our Region
to make the best use of limited resources to enable these reviews to be accomplished. (As | understand
it, as of now, NEIC does not seem to have much to offer, but they are gearing up to help in the future.)
Before we get too far down the road in teeing up our criminal cases for jurisdictional reviews inthe -
Region, we believe we need some guidance from HQ and/ DOJ on what scope of review to seek from our
scientists who will be analyzing the waters and when to seek the jd's. It is easy for the prosecutor to take
the position that we need a full blown physical, chemical and biological review of each stream, but there
are simply not enough resources to accomplish this and it is not necessarily going to be helpful in all
cases. Moreover, it does not seem necessary to do a complete stream study for consistency with EPA
guidance. . (Perhaps a bifurcated approach would work: First look for "relative permanence,” then if the
stream is not clearly permanent, then decide whether to even bother pursuing the case). From what | can
tell from attending several meetings with our water division , demanding a full blown significant nexus
evaluation will mean we will not be able to pursue the bulk of our water cases because of insufficient
resources. (We are competing with civil enforcement and TMDL folks for these resources and we are not

going to be at the head of the line for the resources).

I would be happy to do whatever | can from this end to help advance the ball. We need to do somethin
as expeditiously as possible. - .

Richard Glaze

Senior Regional Criminal Enforcement Counsel
United States EPA, Region 4,

Sam Nunn Atlanta Federal Center, 13th Floor
61 Forsyth Street

Atlanta, Georgia 30303

404

404 (fax)

email:

CONFIDENTIALITY NOTICE : This message is being sent by or on behalf of an
attorney. It is intended exclusively for the individuals or entities to whom -
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o Kuefler/RS/USEPA/US cc Joan Kamauskas/RS/USEPA/US@EP,

01/14/2008 09:43 AM . ~  Swanson/RS/USEPA/US@EPA, Thon

%  Bramscher/RS/USEPA/US@EPA

bee :
Su!oject Re: I will need your response by cob tc
Oberstar's RFI on CWA enforcement ¢

Attached is NPDES. Rapanos is now requiring extensive upfront work in all
our cases before we even-inspect. the list of cases or sites that we have had to
invest additional resources inorder to'deal with Rapanos.

aly
.
Table EPA Response to Oberstar NPDES.doc

Patrick F. Kuefler . .
. Phone 312/GENEY FAX 312/EED
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To Michael Hingerty/RO/USEPA/US@EPA
cc Andrew Helmlinger/RO/USEPA/US@EPA
bcec ' ’ 3

) Su-bjec! Re: Response to Qberslar[-j

YTy YTy Ann Nutt/RS/USEPA/US

¥ - ‘
01/18/2008 09:12 AM
) 3P

. They want the information inserted into the chart. | don't know how to do that, so | would appreciate it if
one-of you could doit. If you could add to the chart that Amy started, we can send one chart from Region
9. : _

Ann Nutt .
Office of Regional Counsel
EPA, Region 9

75 Hawthorne Street _
San Francisco, CA 94105

‘Phone: (41 g
Fax: (415)
Michael Hingerty/RS/USEPA/US

Michae! -
Hingerty/RS/USEPA/US

01/17/2008 03:30 PM

To Ann Nutt/RS/USEPA/US@EPA

cc Amy Milier/RQ/USEPNUS@EPA. Laurie
Kermish/R9/USEPA/US@EPA
Subject Re: Response to Oberstar[

We went over the list of cases earlier today with the Oil Team, including staff, managers and attoméys
and would add the following to the list: . :

2a
(CWA 311) |
spill (CWA 311)

2c
(CWA 311)

(415) g

oz INTERNAL DELIBERATIVE-DOCUMENT OF THE U S: ENVIRONMENTAL PROTECTION AGEN e :
~DISCLOSURE-AUTHORIZED ONLY TO CONGRESS FOR-OVERSIGHT-PURPOSES-IN RESPONSE-TO sg?wﬁgf S

. Ann NuttYRS/USEPA/US

ETTTYYYTYTT  Ann _NuﬂIRQIUSEPAlUS‘

. Y 01/16/2008 09:49 AM To Michael HingertleQlUSEPA/US@EPA.'Amy
- % Mille/RS/USEPA/US@EPA )
AN cC Laurie Kermish/R/USEPA/US@EPA

2277 il wwe o INTERNAL DELIBERATIVE DOCUMENT QF THE U.S. ENVIRONMENTAL PROTECTEON AGENCY e,

Subject Re: Response to Oberstar[']
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I'am happy to send a consolidated reply, but it should probably go out on Friday, since Monday (1/21) is a
holiday. : ’ . .

I'd like to add a note about the upfront self-editing, as part of the transmittal message, not the chart.
OECA should be made aware of that (or, rather, reminded of it). If 1 can throw in a couple of examples
(one form OPA, one form CWA), it would be great-- so if anyone has time to shoot me something along
those lines, I'd appreciate it. : ' :

Thank you!

Ann Nutt

Office of Regional Counse!
EPA, Region9

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415) (NP
Fax: (415)

Michael Hingerty/R9/USEPA/US

Michael
Hingerty/RO/USEPA/US To Laurie Kermish/R9/USEPA/US@EPA
01/16/2008 09:09 AM . cc Ann NuwRQ/USEPNUS@EPA

Subject Re: Response to Oberstar[']

So far, no one has thought of any cases that fit the categories. We have our monthly enforcement meeting |
tomorrow and it is on the agenda. As is probably true for your programs, there is a lot of self-editing going
on so cases don't get queued up in the first place. .

Michael Hingerty

(415)

Laurie Kem_listhQIUSEPA/US

- Laurie

_~—y Kermish/RO/USEPA/US To Michael Hingerty/R9/USEPA/US@EPA
o 01/15/200809:53PM = cc Ann Nutt/RS/USEPA/US@EPA

"Subject Response 1o Oberstar

Attached is the most recent draft of the Region's response to the Oberstar request for information. |
believe we are to send this to OECA by 1/21. Do you have any additions for the 311/0PA Program?

Amy C. Miller ‘
CWA Compliance Office
U.S. Environmental Protection Agency Region IX

- INTERNAL DELIBERATIVE DOCUMENT GF THE U.S-ENVIRONMENSAL PROTECIION AGENCY - . .
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BSOS AU

'c:.f;fi‘-k - Laurie To Ann NUlfRO/USEPA/US@EPA
Pl P Kermish/R9/USEPA/US cc. :
o 01/18/2008 10:42 AM
bec

Subject ' Re: Reg. 9 response to Oberstar requele

small edits below.
Ann Nutt/RS/USEPA/US

vrrverrer™. Ann Nul/RS/USEPANUS

v 2 5 To Amy Miller/RO/USEPA/US@EPA, Michael
..@. 01/18/2008 10:14 AM Hingerty/RO/USEPA/US@EPA, Laurie:
AN Kermish/RO/USEPA/US@EPA
© ArAASALASADLAA cc

Subject Reg. 9 response 10 Oberstar request

Many thanks for all the work on this . I didn‘t get specific examples for the self -edited cases, but | would
send the following message , if it sounds OK to you all: - '

Jim,

Here is the charl with Region 9 cases that fall within the categories described. One thing that OECA
should be aware of is the fact that the Region does a lot of "self-editing" in the early stages of potential
case development, choosing not to pursue eases investigations that may have Rapanos.issues, despite
the fact that prior to Rapanos (and/or the draft guidance) we probably would have pursued them. Thus,
we may not conduct field investigations/inspections or request further information in many of these types
of eases matters, and, as a result, they never make it to the point where they would be included in this
response. ) .

»

A

Oberstar Region 9 Response.wpd

Ann Nutt

Office of Regional Counsel
EPA, Region 9 -

75 Hawthorne Street

San Francisco, CA 94105

Phone: (415l
Fax: (415) D
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SPEAKER NOTES TO:

Storm Water Cases
Jurisdictional Presentation

i

Whether sufficient evidence exists to initiate

Clean Water Act § 402 storm water enforcement
in the watershed

after Rapanos v. U.S.

* N S~
n SN
Prepared al the Request of EPA
Counsel -Attorney Client Privilege

SLIDE #1

Data and reports relied upon during this presentation can be made availéblc by EPA Region 9.
Please contact: : :

Amy Miller, CWA Compliance Office, Region 9; or
Rich Campbell, Office of Regional Counsel, Region 9.

SLIDE #
\

[1]
See 33 CFR 328.3(a)(1) (Corps regulations); see also 40 CFR 122.2(a)(1) (EPA regulations).

st

[2] R .
See 33 CFR 328.3(a)(2) (Corps regulations); see also 40 CFR 122.2(2)(2) (EPA regulations).

SLIDE #3

No speaker notes for this slide.
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SPEAKER NOTES TO:
v Water Cases Jurisdictional Presentation

~

~ July 3, 2007
SLIDE #4”
We focus on : ' > Watershed because fhat is where the enforcement sites at issue élre
located.
SLIDE #5

NPDES discharges from WWTP shown above are to ephemeral tributaries of the

[Site Name - Iﬁeceivigg water - '1

_ Construction Storm_water NOI search engine:

SLIDE #6
No speaker notes for this slide.

SLIDE #7
(1] .
The 1 is the last undammed river in

[2]

Stream order is a measure of the relative size of streams. The smallest tributaries are referred to
as first-order streams, while the largest river in the world, the Amazon, is a twelfth-order :
waterway. First- through third-order streams are called headwater streams, Over 80% of the total
length of Earth's waterways are headwater streams. Streams classified as fourth- through sixth-
order are considered medium streams. .

See http://www.epa. gov/watertrain/pdf/new_streamcorridor.pdf (hyperlinked above)

- [3]
[4] : .
confluence is at ‘ at the southern edge of
, 90 miles east of 71 miles north of
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SLIDE #8
21 . - : .
. SLIDE #9 ,
[1] '

First NCA designated by Congress in 1988.

Purpose: To protect and enhance the desert riparian ecosystem, a rare remnant of what was once
an extensive network of similar riparian systems throughout the Southwest. '
More information — See Initiatives” linked handout

[2] ' : -

. " . Congressional Designation of the USPP as the . _
Management Agency made up of 21 government agencies and private organizations (primarily
funded by BLM, DOD, NPS, USGS, etc.) ; : :
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Federally funded projects include watershed studies and monitoring and land acquisition
Water mitigation projects are funded by BLM and DOD to establish conservation easement to
retire irrigated agriculture and reduce groundwater pumping near the river. This effort alone is
expected to produce year rouind stream flows in an additional 20 miles of the

Federal:

USDA-ARS-SWRC

US Geological Survey

US Forest Service

Bureau of Land Management

US Army

National Park Service

US Fish & Wildlife Service

NGOs:

The Nature Conservancy

* National Audubon Society
Private:

\

[B1 - ‘
EPA ORD/USDA Research Priority

EPA Landscape Ecology Branch and USDA Agricultural Research Service have completed
landscape level analyses and hydrological modeling of the ) ' : -to
evaluate change in runoff and sediment yield associated with development.

EPA Region IX/ORD is pursuing funding to extend this research to cover ihe
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See

[1]
Map available at

2] .
Map available from USGS website:

~

-5y

SLIDE #10

SLIDE #11

oW

<

SLIDE #12

Partnership website:
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SLIDE #13
The Corps’ Regulatory Guidance Letter 05-05 provides a complete explanation of the OHWM.
(See Appendix D for - » and for a discussion of the OHWM in Arid Regions ERD(
SLIDE #14-16

No speaker notes for these slides.

SLIDE #17
Note: The - Jrder Stream, 1 in the U.S. By comparison, a 7th Order
Stream is the * and a 8th Order Stream is the . Thereisonly a

single 10th Order stream in the U.S.: the Mississippi River.
See Leopold, Luna B. (USGS), et al., “Fluvial Processes in Geomorphology” Table 5-2 (Dover
Publications, Inc.).

Note: The! - . is recognized by the Corps of Engineers as a navigable in fact water
of the United States pursuant to Section 10 of the 1899 Rivers and Harbors Act, 33 USC section
403.

SLIDE #18

-- | is largest tributary to ldwer

e Interstate: crosses from " also drains

. portions of western -

o -watershed consists of ‘ -

e Drains half of N largest watershed

e Principal tributaries: -
SLIDE #19

[2]

Current Recreational Boating in the
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by

Class I white water rapids in ) _ . _
area used for boating; and . businesses rent and sell boating equipment to individuals

who boat in the area

n
SLIDE #20
[1] | .
Dams and greundwater pumping initiated in early 1900s limited perennial reaches of
across - See also “Map of the Navigable Waterways of the United States” prepared by
Corps (December 1914), which shows : as navigable across . . (Exhibit 96-004-
012 in - +Navigability Stream Adjudication Comm’n hearings).
ORIGINAL
ORIGINAL ORIGINAL
N
-—-"""I‘ i i
. MAP | .
— NAVIGABLE WATERWAYS |
’ UNITED STATES
P rmem— 1
\ R et |
1
[2] .
Because the crosses the state from east to west it was historically very important as a

travel corridor (Tellman et al., 1997). Documented uses of the river include water supply for
irrigation, recreational and commercial boating, fishing and recreation.

Historical boating in the ', according to the State’
Lands Department:

* Regular use of small boats on the in 1800s by people traveling to

* Ferry boat operations in 1890s until-1900s in the area . including the

» Use of boats in late 1880s for travel during high flows between
( ‘ .
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SLIDE #21
From its confluence of the ‘the flows past approximately
250 miles to the " - Surface water flows in the middle reach and
- . ) are primarily attributed to releases from: upstream
impoundments, effluent from wastewater treatment plants, and agriculture return flows D
There are over 100 NPDES permits along the / and its tributaries.
Since 1900, the - has become wider and shallower since construction of dams along the
river, including ' ' ~ :Tiver was perennial to the confluence with the
_ ‘ - o . could have and did support some
types of boating residents floated boats, canoes, logs, rafts and ferries on the
Cor p oy I
SLIDE #22
[1] - ' '
was constructed - and is operated by Corps for flood control (w/

capacity to store 2,500,000 acre feet of flood water). Water must be released (i.e., the Corps of
Engineers does not have storage rights). See

- -,

con’t

[2]

The Corps’ dam manual proscribes discharges when reservoir reaches a certain level. Between
g ' flood events which resulted in spillway releases.

See B : i

[3] o

Department of Interior and the Corps are currently proposing to attempt to coordinate maximum
releases that will be contained within the ~~ *~ city channel in order to

accommodate the renewed operatiori of the Bureau of Reclamation’s B )
1

- - -

SLIDE #23
the District and E have joined forces on several occasions to keep
county roadways open across the during times of river flow. At the present time, the
. -has funded or participated in the construction of four 10,000
cfs capacity bridges, , ' downstream of
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L]

Additionally, the District has acquired and installed eight 14’ diameter steel tubes a' -
, Where a flow of over 10,000 cfs can be accommodated.

SLIDE #24
is generally navigable (primarily recreational). begins in the
- _ . The upper portion of the ' '
begins at the and flows west about 140 miles through the
- _ is intermittent as it
enters from "~ - through the . Theriver does maintain a

35-mile perennial stretch beginning approximately 20 miles downstream from where it enters

See alsc;:

p— — —_ —— i -— —_— —_ -

The next downstream reach-currently navigable in fact is the reach that extends from the

confluence near- to approximately 15 miles below
near where the ; diversion dam diverts water for use as agricultural
irrigation water. '
The next downstream reach currently navigable in fact is near , hear
downstream of the _
SLIDE #25

No speaker notes for this slide.

, SLIDE #26

[1] . . : _ _
Under pre-pumping steady-state conditions the total volume of annual recharge in the

«is estimated to be 23.2 million cubic meters. Annual recharge from the ephemeral

tributaries in the basin account for approximately 3..4 — 9.65 million cubic meters or 15-40% of
this total _ : .
As the recipient of flows, sediment, and ‘organic material from the extensive network of
ephemeral and perennial tributaries, the - exhibits several characteristics typically
associated with ecosystem functions of the larger intact permanent riverine systems in the Arid
West: Extensive channel/floodway cross-section; complex relief in the floodway (meanders,
depositional bars, 2nd channels); Woody debris at various stages of decay; and Intact
connectivity with up- & downstream reaches. ‘ '
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(2] - .
The Ephemeral Tributaries at the Enforcement Sites are similar to many other ephemeral
tributaries in the watershed. ‘Because the _ is free flowing, any
pollutants entering the - have an uninterrupted and unimpeded path to the

, a traditional navigable water. " :
The USDA . Research Center’s X
Watershed,in = =~ =~ T 7 .. has generated the “best data on
ephemeral systems in the world”” and its modeling data in area demonstrates
significance of flowsto - See E "

Maximum annual flow was 102,107 acre-feet in 1984 at the

See Water Atlas.
SLIDE #27
- [11
Based on the gaugeson . . When comparing annual water production in acre-
feet/year, the - contributes ~20% of the flow in the < at this point during dry years.
The relative contribution of the -~ 1 decreases with wet years. ‘Dep’t of Water
Resources 2006) :

Note: gauge is indeed spelled “gauge.” See Merriam-Webster dictionary: http://www.m-
w.com/dictionary/gauge. _

[2]

Average annual precipitation is 12.34 inches at

[3]
*Rule of thumb 1 cfs = 7.5 gallons a second or 450 gallons a minute
\

SLIDE #28
[1] L
See generally, Geomorphic Assessment ‘of thr o
Prepared for U.S. Army Corps of Engineers _ Area Office (
al., 1994). o :

SLIDE #29
[1] -

Draft 2006 Status of Ambient Surface Water Quality in
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L]

There are many studies of the water quality of the lower and middle reach of the
Please contact EPA Region 9 for a list. ' ’

(2]

Exceedances of E coli may represent a signiﬁc’ant health concern for people swimming or
wading in water downstream of confluence. '

Selenium may negatively impact federally protected birds (bald eagle and southwest willow
flycatcher). ' o .

SLIDE #30

[1] . _ _
The February 2007 issué of J. American Water Resources Ass'n (Vol. 43 - “Headwaters
Hydrology”) focuses on the issues affecting smaller headwater streams (e.g., ephemeral
tributaries) including hydrological connectivity between headwater streams and downstream
waters; the role of headwater streams in downstream water quality; hydrologic connectivity and
the contribution of stream headwaters to ecological integrity at regional scales; ecological
linkages between headwaters and downstream ecosystems; and the contribution of headwater
streams to biodiversity in river networks; among other issues.

[2]

Some studies that support these conclusions are, e.g.:

e Studies show that ephemeral, first-order drainage systems remove 65 to 98% of the
nutrient loads to irrigation channels (e. &., Ensign, et al., 2006). '

* Due to their large area of microbially active surfaces relative to volume of water, small

. streams have been identified as important locations for nutrient cycling (Brisco and

Ziegler, 2004). , ~ ' '

 During high flows in smaller channels, transformed and stored nutrients are taken up or
stored farther downstream (Clinton and Vose, 2006). _ :

¢ Small headwater streams make up most of thé total river miles in any watershed, and they
are critical in controlling nutrient export to downstream ecosystems (Inwood et al., 2005, .
and Gomi, et al., 2002).

SLIDE #31

Photo: USFWS Recovery Plan; ¢ ‘ ~ site; USFWS southwestern willow flycatcher
database

[1] .

Small first order and intermittent streams export detritus and invertebrate drift downstream and
contribute significantly to downstream productivity (Cummins, et al., 2005).
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[2]

Ephemeral backwaters and disconnected side channels held the highest abundance and diversity
of larvae and juveniles [of arid-land fishes] (Pease AA, et al.); Riverine waterholes are
biodiversity hot spots in the landscape, which sustain biota during dry periods and function as
refugia (Morton et al., 1995 and Hamilton, 2005).

3n

[3] -

Movement/Dispersal corridors: The aquatic pathway is a well-documented mechanism of
dispersal in ... dryland rivers and may be the only mechanism utilized by some :
[macroinvertebrate] taxa (Marshall, et al., 2006); dace and pupfishes disperse to temporary
habitats during flooding, and suckers migrate to spawning grounds (Kingsford, et al., 2006).

Waterfowl mediated geﬁe-ﬂow'and long-distance dispersal in aquatic invertebrates ... even local
movements can have a major role in the dispersal of aquatic organisms that cannot move
between catchments via flotation, fish, or other means (Figuerola, et al, 2003; Green, et al., 2005)

. *ORD is gathering literature on southwest ephemeral and ‘arid streams with a focus on the
Their analysis of the literature will be available in December 2007.

SLIDE #32
[1] o
Cienegas are I1 are extremely rare aquatic resources; spring fed riverine

marshlands adjacent to the floodway of the river
~95% of the low to mid-elevation cienegas have been lost i

SLIDE #33
[1]
See generally,
[2]
See generally, .

SLIDE #34
[1] o
The . _ 3 Workgroup Report, 2006; ,
See Assessment Linkag, 11s an extensive area that includes the
reach ofthe -~ and connects the 1 with the mountain ranges.
This linkage area provides important corridors for movement of wildlife in the area. '
See also Assessment Linkages e " (hydrology at issue include
numerous Creeks and Washes, and the the primary identified
threats are: “De-watering of rivers,” “Highway - ;" “Mining,” “Railroad,” and
“Urbanization.”); see also Linkages :
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L]
5

Based on the biological value and potential threats identified in the Assessment (e.g.,
urbanization) ... the Assessment identified séveral linkages of highest priority for protection,

including the reach near the . confluence (Linkagy . and the area
near! .inthe _: ~ »watershed (Linkage :

[2] . | . 4

HABITAT BLOCK: an area of land that consists of important wildlife habitat and can
reasonably be expected to remain wild for at least 50 years.. e
(3] - '

'FRACTURE ZONE: areas of reduced permeability between habitat blocks. The Assessment
speaks to the need to protect watercourses within these zones, including “washes” to facilitate
wildlife movement through these more developed areas. -

(4] : -

POTENTIAL LINKAGE ZONE: a portion or subset of the fracture zone or habitat block
identified as an area critical to wildlife movement. RIPARIAN HABITAT/LINKAGE ZONE:
streams that historically supported riparian communities and perennial water flow (in some cases
pools linked by subsurface flow for much of the year). Each potentially provides essential habitat
for aquatic species, and critical landscape connectivity for both aquatic and terrestrial animals

(Section VIII). '
SLIDE #35

' Map'is from USFWS final designation of critical habitat for the southwestern willow flycatcher,
at website: - :

The dispersal of plant seeds in the by millions of neotropical migrant birds flying north and

south along the riparian corridor is another demonstration of the biological connection
b/wthe - .
See, e.g., ' ’ . . : A

| SLIDE #36
[1] | . - |
Hydrologic nexus is also reflected by the central role plays in the operation of
the 1945 Water Treaty with : To comply with the Treaty, the Corps relies on the to
control the saline balance ofthe ¢ = “before it reaches .just south of the
international boundary wit S ' :
(2] : ,
There are three main water quality issues of concern at - salinity, nutrients,

and other contaminants, such as DDT. Defense Technical Info Center website:
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SLIDE #37
No speaker notes for this slide. ‘
SLIDE #38
1867 Map obtained at )
SLIDE #39
The average annual runoff enteriﬁg from Mexico is approximately 23 ,000 acre-feet.
See:
Flooding. Heavy October rains in 1990 caused a vigorous flow of the* . . in
.Rain falling in : i ' .of wall of
water down the river, flooding the i T B .. Usually
about 6 to 8 feet wide, the river spread half a mile wide. Near J , the water was traveling
at 17,500 cubic feet per second, with a higher flow through the area than; River flow
through the :
* Pollution. A large copper mine, oWned by , a Mexican company, is situated at

headwaters of the -
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‘Nelson Smith/R6/USEPA/US To James WncWDC/USEPNUS@EPA
01/28/2008 12:35 PM cc '
bec

. Subject‘ Re: Oberstar Response

Jim-

All of the oil spill cases identified by Reglon 6 are administrative cases in the "pre-case stage" as you
stated. The only possible exception would be the multiple spills by, This company
has had repeated spills in the : t, and have been lax in their response and
clean-up. But for the jUI‘ISdICI[OI'la| issues with the lmpacled watemays these spllls might have been
combined in a civil referral action.

-Nelson “Besu“ Smith
OPA Compliance Assurance
EPA Region 6

- 214/ RN

James Vinch/DC/USEPA/US

James Vinch/DC/USEPA/US
g To Wendy Silver/ENF/R8/USEPA/US@EPA, David
QIESECSCHEOSIAN] Rochlin/ENF/R8/USEPA/US@EPA, Richard '
: Baird/ENF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
Rubini/R4/USEPA/TUS@EPA, Jane -
Nakad/ENF/R8/USEPA/US@EPA, Nelson
Smith/R6/USEPA/US@EPA, Scott
McDonald/R6/USEPAJUS@EPA
cc

Subject Oberstar Response.

" Thank you all for providing your responses to the Oberstar request Am | correct in assuming that all the

-

cases that you have identified on the chart are administrative cases (or in the "pre-case stage"). and that
there are no judicial referrals among them (unless you've specifically identified a case as such in the
char)? Please let me know if this is correct with respect to your particular response. Please feel free to
contact me if you have questions.

-

* Jim Vinch )

Attorney-Advisor

", Office of Enforcement and Compliance Assurance

Water Enforcement Division

US Environmental Protection Agency
Ariel Rios South, Rm 4118A '
1200 Pennsylvania Ave NW
Washington DC 20460

tel: (202) gD

This email may contain confidential information that is attorney-client privileged, attomey work product or
deliberative. Do not distribute outside of Federal govemment.
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Diane ) To James ¥inch/DC/USEPA/US@EPA
g Hufiman/R7/USEPA/US cc. David Cozad/CNSLR7/USEPAIUS@EPA, Leslie
¥ 011232008 11:18 AM Humphrey/R7/USEPA/US@EPA, Stanley
| - oo WelkerARTDIR7IUSEPAIUS@EPA, Ward
cc

~ Subject Fw: Response to Oberstar Request

[ HSGy: o Thismessagehasheenforwerded, . . ]

Jim,

The attacﬁed file has been updated from the one | sent you yesterday. Please use this one. Thanké,

freid O
B

Oberstar Request Table.doc

Diane L. Huffman

Branch Chief

Woater Enforcement Branch
WWPD/WENF

EPA Region 7

901 N. 5th Street

Kansas City, KS 66101 . :
Ph: 913, Fax: 913 SN

—— Forwarded by Diane Huffman/R7/USEPA/US on 01/23/2008 11:14 AM ~—

. Diane. . :
Huffman/R7/USEPA/US To James Vinch/DC/USEPA/US
i '01/22/2008 03:07 PM cc David CozadfCNSURWUSEPNUS@EPA. Leslie

k Humphrey/R7/USEPA/US@EPA, Ward
¥ Bums/ARTD/R7/USEPA/US@EPA, Stanley
Walker/ARTD/R7/USEPA/US@EPA, Betty
Bernry/R7/USEPA/US
Subject Fw: Response to Oberstar Request

Jim,

Attached is the Region 7 response to the Oberstar Request. Based on a conversation our Regional
Counsel had with Randy Hiil last week, we have added a paragraph at the end of the table with additional
information on the affect the Rapanos decision has had on our inspection targeting efforts. Let me know if
you have any questions. Thanks, ' '

2

Dberstar Request Taﬂe. doc

Diane L. Huffman

Branch Chief . _
Water Enforcement Branch
WWPD/WENF

EPA Region 7

-t

INTRRNAL DELIBERATIVE DOCUMENT OF THF, 1.8, ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA



NEAIDO0 FALLY YIS TIA TYNIELM

3]
7

HIAR

INFAAND

1O%d TV,

11

DILDAT

NFOY N

VNHOJHENS OL ASNOJSHTY NI SHSOJ¥Nd LHOISYAAQ Y04 SSTIONOD OL AINO AIZINOHLINY TANSOTISIA
AT SIIHAL A

Cases on Hold for Rapanos

Typeof
Enforcement |
Action
(Traditional, :
SEEP, NON, .
OSEEP, or ! Type of Case (Spill . Assigned
Facility Name - Both) Lgr SPCC or Both) Violation Summary Other Issues to
' . i spill to storm draln
: : to unnamed ;
Traditional Spill_ - spill history intermittent trib. Higbee
! *Not checking Double g
Walled Tank intersitial
Space
, *Not doing Intregrety
NON SPCC testing required by Plan - Bums
1 ] 2000 gal. spill, sheen spill to intermittent
Traditional . |Spill observed ____|trb __|Higbee
’ | *No NRC # i
* Did not follow rule
sequence
*No discussion of overfill
prevention All Plan violations
*No Discussion of Pipe |[no equipment
NON SPCC Supports problems . |Bums
*No Fence,
* No Contalnment for
Rack '
* Not complying with .
{SPCGC Plan *Refused to take
* No evidence of 5 yr SEEP:in 8/05
Traditional SPCC review *Case getting old  [Bums
No plan, inadequate spliil to intermittent
__ | Traditional Both containment, spill creek Higbee
*No Management
Approval
*No inspection records
*Did not update Plan for
changes .
*Plan does not specify .
inspection frequency Splil would flow
*No Fence north then east to
NON SPCC *Other Bumns

“t
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INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
-+ DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA

~

Jane To James'Vinch/DC/USEPA/US@EPA
Nekad/ENF/RB/USEPA/US :

01/29/2008 11:10 AM

cc
bec
Subject' Re: Oberstar Respcinse[E

Sorry, | was out last week when you sent this email. |am having problems opening this file in the office
due to encryption issues. Yes, there may be spills that would have been referrals to DOJ absent the
jurisdictional issues. Specifically, one | know of is (and | am not sure if this made the list | sent you):

5,000 barrel oily produced water spill in/ - on

Jane Nakad

OPA Compliance Specialist and Enforcement Officer
Technical Enforcement Program

3034

U.S. Environmental Protection Agency
Mail Code: 8ENF-UFO

1595 Wynkoop Street

Denver, CO 80202

The preceding message, including.any attachments, contains information that may
be confidential and may be exempt from disclosure under applicable law. ltis
intended to be conveyed only to the named recipient(s). If you recieved this
message in eror or if you are not the intended recipient, please notify the
sender and delete the message from your system. Any use, dissemination,
distribution, or reproduction of this message by unintended recipients is not
authorized and may be uniawful.

James Vinch/DC/USEPA/US

James Vinch'DC/USEPAUS , ‘ : ' -
' . To Wendy Silver/ENF/R8/USEPA/US@EPA, David
0{24/2008 02.:02%0M Rochlin/ENF/R8/USEPA/US@EPA, Richard
- Baird/ENF/R8/USEPA/US@EPA, Stephen
Mendoza/R5/USEPA/US@EPA, Diane
Huffman/R7/USEPA/US@EPA, Suzanne
Rubini/R4/USEPA/US@EPA,; Jane
Nakad/ENF/R8/USEPA/US@EPA, Nelson
Smith/R6/USEPA/US@EPA, Scott
McDonald/R6/USEPA/US@EPA

cc
. -Subject Oberstar Response

Thank you all for providing your responses to the Oberstar request. Am | correct in assuming that all the
cases that you have identified on the chart are administrative cases (or in the "pre-case stage"), and that
there are no judicial referrals among them (unless you've specifically identified a case as such in the
chart)? Please let me know if this is correct with respect to your particular response. Please feel free to -
contact me if you have questions. * i i

lim Vinch
Aomey-Advisor
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_ INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
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To Kristina-;kemp/CNSL/R?IUSEPAIUS@EPA.-Ward —

. .--Paula .. .- .- . -
Higbee/ENSV/R7/USEPA/US . Burns/ARTD/R7/USEPA/US@EPA, Alan
. Hancock/ARTD/R7/USEPA/US@EPA
06/29/2006 10: -
2 CoAM cc” Stanley Walker/ARTD/R7/USEPA/US@EPA
bee . ’
) Subject,\
gi—lTsf6r;'- " @ This message has been forwarded. 1

Hey KK! Got your message about postponi'ng the meeting. | had aiready told Ward that | couldn't make it
either. ’ o : -
| wanted to clear up some i'nis'infonnation-thougﬁ. The facility is only - (maybe even less than

" that) from a perennial,. . which empties into * - The facility is only !
from, .- Considering all of the problems at the facility, this is a pretty big risk.
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-

Rich Campbell /k9/USEPA/US To Laurie Kermish/RS/USEPA/US@EPA
cc
01/10/2008 05:21 PM ’
bee

Subject oberstar response

YT

| History T s message Hes beSIonE

VA AR
= T Tl

Laurie,
I might add a couple matters to the list that is being developed....

L -Rapanos played a large part in the reason we chose not to pursue this case where
built an entire golf course w/o a 402 (or 404) permit that affected ephemeral tributaries to the
) - I'd add to either category (1) or (2c) or maybe even 2a because we ended up just doing
compliance assistance withk =~ -

_ “- Respondents specifically challenged our jurisdiction over the enforcement site that drained
to (you may recall there were two creeks that were impacted, and the AOC addresses’
only because tis very intermittent, and Respondents were prepared to dig in their
heels on that one....). I'd add to category (3). :

Rich
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CESPL-RG-A ' 23 May 2008

MEMORANDUM FOR THE RECORD

SUBJECT: Determination of Two Reaches of the Santa Cruz River as Traditional Navigable
Waters (TNW)

Summary

The Corps’ Los Angeles District has determined that two reaches of the Santa Cruz River, Study
Reach A from Tubac gage station (USGS # 09481740) to the Continental gage station (USGS
#09482000) and Study Reach B from Roger Road wastewater treatment plant (WWTP)
downstream to the Pima/Pinal County line, Arizona, as shown in Exhibit A, are TNWs
(collectively, referred to as the “Study Reaches™). This determination is consistent with the Clean
Water Act (CWA), the agencies’ regulations (including 33 C.F.R.§ 328.3), relevant case law, and
existing guidance, including the June 5, 2007 joint U.S. Environmental Protection Agency and
Department of the Army legal memorandum entitled Clean Water Act Jurisdiction Following the
U.S. Supreme Court's Decision in Rapanos v. United States & Carabell v. United States
(Rapanos Guidance) and Appendix D of the U.S. Army Corps of Engineers Jurisdictional
Determination Form Instructional Guidebook issued June S, 2007 (Appendix D).

Background

The Santa Cruz River originates in Arizona, flows south into Mexico, and then flows north again
into Arizona. It is the primary river which flows from Nogales, Mexico through Tucson,
Arizona, and a number of Indian reservations, including Tohono O'odham Nation (TON), to the
Gila River near Phoenix. The watershed of the Santa Cruz River is approximately 8,600 square
miles. Until the late nineteenth century, the Santa Cruz River was primarily a perennial
watercourse that served the region's agricultural needs until a quickly developing industrial
society began to tap the river's subsurface flow (Exhibit B).

The Upper Santa Cruz River Valley, located between Nogales, Arizona on the US-Mexico
border, and extending 65 miles north to the major urban area of Tucson, has a long history of
European settlement spanning three centuries. Prior to the discovery of the area by European
explorers, the area was inhabited for thousands of years by aboriginal native peoples. The Santa
Cruz River has long been an important corridor for trade and exploration. The river and its well-
establislhed riparian habitat have served as a vital commodity for people and wildlife in the
region.

In addition to the use of the Study Reaches by recreational watercraft described in case-specific
analysis below, in the mid 1850s, William Rowlett and his brother, Alfred, constructed an earthen
dam on the Santa Cruz River south of the present-day Silverlake Road. They also instatled a
water-powered flour mill at this location in 1857/58. In 1860, William Grant purchased the flour
mill and the dam/lake and improved the dam and mill in order to supply military posts in the
southwestern region. He built a second, larger mill on the river and purchased the machinery in
California. However, the mill was burned in 1861 to keep it from falling into Confederate hands.
The mill was purchased by James Lee and returned to operations in 1864. In 1884, the mill, dam,

! The Santa Cruz River: A Resource Shared by Two Cities by Hugh Holub, paper presented to the Border
XXI EPA Regional Water Sub Work Group Meeting on March 6, 2001, Nogales, Sonora.
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and lake were sold to Frederick Maish and Thomas Driscoll who developed the Silver Lake
Resort. In 1883, Solomon Wamer built a second dam and mill on the river. The lake was
approximately 60 acres, 8 feet deep. and the Arizona Citizen reported the use of a flat-bottom boat
on the lake. Watérfowl populated the lake and hunting organizations claimed exclusive rights to
shooting the waterfowl. The dams at both Silver Lake and Wamer's Lake were breached by
floods in 1886 and 1887; the Arizona Star reported on J uly 13, 1887 that the river was wide and
deep enough to float a “mammoth steamboat.” In 1888, Frank and Warren Allison purchased
Wamer Lake, repaired the dam, and stocked the lake with carp for commercial fish production
selling over 500 pounds of fish per day. Both dams were washed out by 1890.*

Further, in the summer of 1951, Glenton G. Syke, Tucson city engineer, navigated the Santa Cruz
River in a 14-foot-long boat from the San Xavier del Bac Mission to Congress Street in Tucson.’

The Study Reaches were selected based on personal knowledge of the river by Regulatory staff,
evidence of perennial flows based on stream gage data, and more readily available evidence of

navigability.

Basis for TNW Determination

The Rapanos Guidance indicates that in its context, the term TNW refers to those waters that are
under the jurisdiction of the Corps, pursuant to 33 C.F.R. § 328.3(a)(1), (i-e., “[a]ll waters which
are currently used, or were used in the past, or may be susceptible 1o use in interstate or foreign
commerce, including all waters which are subject to the ebb and flow of the tide.”

As stated in Appendix D: “when determining whether a water body qualifies as a “traditional
navigable water” (i.e., an (a)(1) water), relevant considerations include whether a Corps District
has determined that the water body is a navigable water of the United States pursuant to 33 C.F.R.
§ 320.14, or the water body qualifies as a navigable water of the United States under any of the
tests set forth in 33 C.F.R. Part 329, or a federal court has determined that the water body is
navigable-in-fact under federal law for any purpose, or the water body is “navigable-in-fact”
under the standards that have been used by the federal courts.”

To determine whether the Study Reaches are a TNW, in accordance to 33 C.F.R. § 328.3(a)(1), a
case-specific analysis to evaluate whether the Study Reaches are navigable-in-fact, including
consideration of its potential susceptibility to interstate and foreign commerce, was undertaken.
The Corps has determined that the Study Reaches are a TNW based on the following factors:

1. The physical characteristics of the Santa Cruz River within the Study Reaches indicate
that they have the capacity and susceptibility to be navigated by recreational watercraft,

A. Study Reach A is approximately 22 miles in length. The river near Tubac is
typically more confined in ordinary flows to a channel approximately 15-20 feet wide with an
approximate 1.5 mile wide, densely vegetated floodplain. Downstream of Amado, the floodplain
increases in width to approximately 2.5 miles; the river channel is less confined, less vegetated,
and more braided. Exhibit C shows monthly and daily flows for the Tubac, Amado, and
Continental gage stations, as well as peak flows for the Amado and Continental gage stations
(Tubac information unavailable). The monthly gage data indicate perennial flow at Tubac since

2 History of Navigation of the Santa Cruz River by Don Bufkin, citation unknown,
> Admiral of the Santa Cruz by Glenton G. Sykes, The Journal of Arizona History, Vol. 20, Number 4,
Winter, 1979.
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1996, flow most months at the Amado gage station since 2003 (prior years unavailable), and
intermittent flows at the Contintental gage station.”  Average daily flows are typically lower in
May and June but increase during the sununer monsoon season which typically begins in July.
Average daily flow rates again typically increase during December and January. The gage data
indicate the highest daily mean value at the Tubac gage station over the last 11-12 years was 637
cubic feet per second (cfs) during October and the lowest daily mean value at the same station
during the same period was 4.5 cfs during June. The highest daily mean values typically occur
from July-October.” The range of mean monthly flows (6.9 10 78 ¢fs) and the average daily flow
in a representative year of 35 cfs indicate perennial flow at the Tubac gage station. The mean
monthly discharge information at the Amado gage station is only available since October, 2003
the mean monthly discharge at this station in the last four years varied from .97 ¢fs to 67 cfs
while the daily mean flow chart at the Amado gage siation indicates perennial low. The mean
monthly discharge at the Continental gage station since 1940 varies from .43 cfs to 76 cfs while
the mean daily values since 1939 shows flow daily with the exception of mid to late May through
mid-June. This is expected since the river begins subsurface flow at this point, which defines the
downstream end of this Study Reach.

B. Study Reach B is approximately 32 miles in length. The width of the
riverbed varies from approximately 280 feet at the Roger Road WWTP to approximately 670 feet
at Cortaro and approximately 575 feet at Trico Road while the active (ordinary flow) river
channel at all three locations varies from 40-60 feet; at one location within this Study Reach, the
river diverges into two similarly-sized channels. The river in Study Reach B is often confined at
its maximum width by steep banks with soil cement or other bank stabilization in several
locations. In other locations, for example at Ina Road, the river has lower, easily accessible,
vegetated banks. Some areas are more densely vegetated than others. Exhibit C shows monthly,
daily, and peak flows for gage stations at Cortaro and Trico Road (just upstream of the
Pima/Pinal County line). Average daily flows are typicall y lower in May and June but increase
during the summer monsoon season which typically begins in July. Average daily flows again
typically increase during December and January. The hi ghest average daily mean value at the
Cortaro gage station over the last 57-60 years was 703 cfs, also in October, and the lowest
average daily mean value at the same station over the same period was 22 cfs during June. The
average monthly discharge ranges from 23 to 124 ¢fs and the average daily flow in a
representative year of 75 cfs indicate perennial flow at the Cortaro gage station. At the Trico
Road gage station, since 1997, the average monthly discharge ranged from 3.5 cfs to 710 cfs and
daily mean values since 1989 ranged from 11 cfs to 863 cfs. The gage data document perennial
flow %t the Cortaro and Trico Road gages every month since 1996 with the exception of October,
1996.

C. The peak flow charts demonstrate the frequency of flows which exceed 1,000
cfs.” Peak flow data is unavailable at the Tubac gage station; however, the maximum peak flow
at the Amado gage station since 2004 was approximately 7,800 cfs and peak flow has approached
or exceeded 2,000 cfs annually. The maximum peak flow at the Continental gage station was
approximately 45,000 cfs in the early 1980s and the minimum peak flow has exceeded 1,000 cfs
63 times since 1940. The maximum peak flow at the Cortaro gage station exceeded 60,000 cfs in
the early 1980s and has exceeded 1,000 cfs on an annual basis from 1940-1988 with the
exception of once in the 1940s and once in the 1950s; the peak flow at the Cortaro gage station

* http://nwis.waterdata.usgs.gov/az/nwis/monthly
* http://nwis.waterdata.usgs.gov/az/nwis/dvstat

¢ Ibid

7 hutpi//nwis. waterdata.usgs.gov/az/nwis/peak
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has also exceeded 1,000 c¢fs on an annual basis since approximately 1995. The maximum peak
flow at the Trico gage station exceeded 25,000 cfs in 2007 and the minimum peak tlow has been
at or exceeded 1,000 cfs mosr years since 1989. The figures at the end of Exhibit C indicate the
“real time" stages for late March-early April, 2008, at the Tubac, Conaro; and Trico Road gage
stations indicating flows in the river on a daily basis.® All three stations indicated flows with
depths varying from 1-2 feet and no precipitation had occurred for approximately 6 weeks.’
Additional real-time stage data obtained for late May is also provided for Tubac, Green Valley
(near Continental), Cortaro, and Trico Road and indicates 1-2 feet of water currently in the
channel at all the above locations. Extremely light precipitation occurred one day during this
timeframe; however, the amount of precipitation received would not have been sufficient to cause
surface flows'®. A list of the large magnitude peak flow events of the Santa Cruz River over the

last 100 years is provided at Exhibit D."!

D. While there is a variation in minitnum flow required for canoeing, studies
indicate the 95% confidence interval on the predicted minimum canoeing flow of 86 cfs for
flatwater is 63 to 118 cfs.!* Approximately two-three feet of water depth is sufficient to float a
canoe; kayak, or small boat. Based on the above information, during most days from July-
October and again for approximately half the months of December and January, there is sufficient
flow in the Santa Cruz River within the Study Reaches to float a canoe (based on the average
daily mean value). Typically a kayak would be able 1o navigate in lower flows and less water
than canoes.

E. Based on aerial photographs attached at Exhibit E, the Santa Cruz River from
Tubac gage station 1o just upstream of Continental gage station and Roger Road WWTP to the
Pima/Pinal County line has uninterrupted flow.

F. The Arizona Department of Environmental Quality has adopted water quality
standards for the Santa Cruz River for partial body contact." Partial body contact allows for use
of the surface water where the body comes into contact with the water but does not become fully
submerged. Allowable uses under partial body contact would include but are not limited to
boating and wading.

2. The Study Reaches within the Santa Cruz River have public accessibility.

A. The river has low banks in the vicinity of Tubac¢ which allows for easy public
access; these areas are currently frequented by riders on horseback. Resorts along the river
provide access for out-of-state visitors for birding and hiking along the river.

B. Two Corps of Engineers feasibility studies for river restoration, E] Rio Medio
and Tres Rios del Norte, are in process. El Rio Medio will begin at Congress Street and progress
downstream to Prince Road; Tres Rios del Norte will begin at Prince Road and progress

® National Weather Service Advanced Hydrologic Prediction Service: http://www/nws.noaa.gov/oh/ahps/
¥ Personal observation, Marjorie Blaine, Senior Project Manager, Regulatory Division, Tucson Project”
Office

' Ibid

" http://www.wrh.noaa.gov/twc/hydro/floodhis.php

2 Riparian Areas of the Southwestern United States: Hydrology, Ecology, and Management by Malchus
B. Baker and Peter F. Ffolliott, CRC Press, 2004

"* Personal communication with Steve Pawlowski, Arizona Department of Environmental Quality, Unit
Manager, Water Quality Standards and Assessments, April 24, 2008.
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downstream to Sanders Road in Marana. These projects will provide public trails along the river.
Although the final design for these two projects has not been completed, it is likely river access
will be provided. The two projects are shown in Exhibit F.

C. There is currently public access 10 the river at several bridges, including but
not limited to the Ina Road bridge where there are pull-out areas, the Cortaro Road bridge
(including a parking lot), and at the Sanders Road bridge in Marana. All of these bridges have
easy access to Interstate 10.

D. The historic 1200-mile Juan Bautista de Anza National Historic Trail runs
from Nogales, Arizona to San Francisco, California. This trail parallels and overlaps the Santa
Cruz River in the Swudy Reaches. The river can be accessed at several points along this trail in
the Study Reaches by auto or also on foot (Exhibit F).

3. The Study Reaches of the Santa Cruz River have been used for interstate commerce
and have the potential 10 be used for commercial activities involving navigation and interstate
commerce in the future.

A. Navigation has occurred historically and recent times within the Study
Reaches of the Santa Cruz River.

(1) On August 23, 2005, as part of a promotion, a local radio show host
navigated the Santa Cruz River in a raft for an unspecified distance starting at EI Camino del
Cerro (within Study Reach B) (Exhibit GY.

(2) In October, 1994, two members of the Friends of the Santa Cruz
navigated a 17-foot-long canoe from a point south of Tubac three miles to a point north of Tubac
(Exhibit G).

B. The Santa Cruz River is an international and interstate water. Several areas
along the river provide access for birding by out-of-state visitors and resorts bordering the river,
such as the Tubac Golf Resort, host out-of-state visitors who partake in local recreation including
hiking, horseback riding, and birding along the river. The Tucson Audubon Society's North
Simpson Farm is an area where prolific riparian habitat restoration projects have been focused
and it is well-known for its opportunities for birding. This type of “ecotourism” provides a
significant water resource-oriented opportunity in the desert. The Study Reaches and other areas
within the region receive many interstate and foreign tourists seeking to expand their “bird list™;
the Sonoran Desert, particularly in riparian areas such as the Santa Cruz River, provides a
significant opportunity to see species endemic to this area.

C. Use of the river within the Study Reaches by recreational watercraft provides
evidence of the susceptibility for commercial use. X

Determination

Public access points within of the Study Reaches such as low river banks, bridges, and trail
systems, together with their physical characteristics, such as frequency, duration, and permanency
of flow, indicate that the Study Reaches have the potential to be used for commercial recreational
navigation activities, such as canoeing, kayaking, birding, nature and wildlife viewing. Such
attractions and activities demonstrate that the Study Reaches may be susceptible to use in
interstate commerce. Collectively, the above discussed factors demonstrate that the Study
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Reaches are navigable-in-fact, and thus a TNW. susceptible to use in interstate commerce
associated with recreational navigation activities. Therefore, | hereby determine that the Study
Reaches are subject to the jurisdiction of Section 404 of the CWA, pursuant 10 33 C.F.R. §

328.3(a)(1).
This detcrmination does not 1).consider any other potentially applicabié bases for determining

CWA jurisdiction within the Study Reaches or 2) foreclose analysis of other areas of the Sama
Cruz River outside the Study Reaches for purposes of determining CWA jurisdiction.

S, /ml/oey 7’?’!"/@1“

Date Thomas H. Magness /Y v
Colonel, US Army
District Commande
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FOR COMMITTEE REVIEW - COPY 2, PAGE 93
Troxel, Tiffany A SPL

From: Castanon, David J SPL

Sent: . Thursday, June 12, 2008 4:01 PM

To: Magness, Thomas H COL SPL

Cc: Minch, Lawrence N SPL; Troxel, Tiffany A SPL; Field, Jay SPL
Subject: ASA inquiry

I talked to Chip a few minutes ago.

The Farm Bureau meeting at the ASA office was unrelated to SPL in any way. But at the end of the meeting, Virginia
Albrecht (an attorney who represents mining, building and farming associations in Washington) asked Woodley if he was
aware of a bad TNW determination that SPL had made on the Santa Cruz River in Arizona that had only sewage flow.
Woodley asked Chip to look into it and report back on Friday. Chip has downloaded our TNW memo, News Release, Q's
and'A's. |assured him we had more hydrology than just wastewater effluent. Marjorie will send him the powerpoint slides

we used in your briefing.

Dave
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