Statement of Sharon L. Van Dyck

On Behalf of the

American Association for Justice (AAJ)

before the

House Committee on Transportation & Infrastructure
 Railroads Subcommittee

January 31, 2007

Madam Chairman and Members of the Subcommittee:

Thank you for the opportunity to appear before you today to discuss the reauthorization of the Federal Railroad Safety Act (FRSA) and the need to clarify that FRSA does not preempt state law remedies.  
By way of introduction, my name is Sharon L. Van Dyck.  I am a shareholder at the personal injury law firm Schwebel, Goetz & Sieben, P.A. located in Minneapolis, Minnesota.  I have spent the last 20 years representing people injured by the negligence of others.  I am here today on behalf of the American Association for Justice (AAJ), formerly known as the Association of Trial Lawyers of America (ATLA). AAJ, with 52,000 members in the United States, Canada and abroad, is the world’s largest trial bar.  It was established in 1946 to safeguard victims’ rights, strengthen the civil justice system, promote injury prevention, and foster the disclosure of information critical to public health and safety.  I have spent the last seven years advocating for the rights of victims injured due to the negligence of the railroads. 
The FRSA was enacted in 1970 to “promote safety in every area of railroad operations and reduce railroad-related accidents and incidents.”  49 U.S.C. § 20101.  The Congress which enacted this legislation believed that establishing a uniform system of minimum standards that apply across the United States would improve safety for all.  In recent years that purpose has been perverted by courts who apply the doctrine of preemption to deprive Americans grievously injured in railroad accidents of any remedy, even when it is undisputed that the cause of the accident was the railroad’s failure to live up to those minimum federal standards.  Now is the time for Congress to step in and let the courts know that they have misinterpreted Congress’ clear intent: that the purpose of the FRSA was and is to set uniform minimum safety standards, and that an expansive application of preemption to deprive accident victims access to state remedies is a misapplication of the law.
The Problem
The problem is dramatically demonstrated by the Minot, North Dakota derailment cases.  On January 18, 2002 31 cars from a train owned by Canadian Pacific Railway derailed near the city of Minot, North Dakota.  The derailment caused seven cars carrying anhydrous ammonia to breach, releasing over 200,000 gallons of the deadly gas.  The gas formed a dense cloud of toxic fumes that engulfed the town and its residents.  One man died that night and hundreds of others sustained life-altering injuries.  Among the various causes of the derailment was the failure of a so-called temporary joint that had been left in this substandard track for over 20 months.  In addition, the track itself was old, worn out and poorly maintained.  To the limited extent that federal regulations applied to this derailment, the railroad did not comply with these minimum standards.  
Nonetheless in  Mehl v. Canadian Pacific Railway, 417 F. Supp. 2d 1104 (D.N.D. 2006), the Federal District Court in North Dakota reluctantly dismissed all claims against Canadian Pacific on the basis of federal preemption.  Per the Mehl court, “neither the United States Supreme Court nor the Eighth Circuit requires railroads to prove compliance with federal regulations before allowing preemption of state law claims.”  Id. At 1116.  Judge Hovland, obviously distressed by what he believes to be the current state of the law, stated:
“While the Federal Railroad Safety Act does provide for civil penalties to be imposed on non-compliant railroads, the legislation fails to provide any method to make injured parties whole and, in fact, closes every available door and remedy for injured parties.  As a result, the judicial system is left with a law that is inherently unfair to innocent bystanders and property owners who may be injured by the negligent actions of railroad companies.

*
*
*

Other federal district courts throughout the country have struggled with the harshness of decisions such as this.  However, it is the province of Congress, not the judicial branch, to address this inequity.  Common sense and fundamental concepts of fairness and justice demand that there should be a remedy for the wrong, but there is none under the current state of federal law.  Such an unfair and inequitable result should be addressed through legislative action.”
Mehl, 417 F. Supp. 2d at 1120, 1121.
Two months after the Mehl decision was issued in March 2006, the Eighth Circuit held that regulations promulgated by the Federal Railroad Administration (FRA) pursuant to the FRSA on the issue of track inspection form the basis for original federal question jurisdiction despite the fact that the FRSA provides no cause of action or other remedy for those harmed by the failure of a railroad to comply with those regulations.  Lundeen v. Canadian Pacific Ry, 447 F.3d 606 (8th Cir. 2006).
Shortly thereafter over 200 Minot cases brought in Minnesota state court were removed to Federal court on the basis of Lundeen.  These cases were removed over two years after they were filed in state court.  One had already been tried to verdict but was awaiting resolution of post trial motions.  One was in the middle of trial.  The trial court had no alternative but to dismiss the jury after two weeks of testimony and transfer the case to federal court.  All of these cases are now facing motions to dismiss based upon the Mehl rationale: that the preemption clause in the FRSA eliminates all state tort causes of action in any area in which a federal regulation enacted by the FRA pursuant to the FRSA has been promulgated despite the fact that there is no alternative remedy.


This distorted reading of the FRSA preemption clause is not limited to the Minot derailment cases.  In Kalan Enterprises LLC v BNSF Ry, 415 F. Supp. 2d 977 (D. Minn.), the federal district court dismissed all causes of action against the BNSF railroad arising out of a derailment in Perham, Minnesota, on the basis FRSA preemption.  As in the Minot cases, the court expressly rejected the idea that a railroad has to comply with federal regulations promulgated pursuant to the FRSA in order to be entitled to preemption.  The mere reference to a federal regulation and allegation that the regulation had been violated was enough to deprive the injured party of any cause of action.  The Federal District Court in Massachusetts did the same thing in Ouelette v. Union Tank Car Co., 902 F. Supp. 5 (D. Mass 1995).

This trend effectively confuses preemption with immunity.  Preemption is the principle, derived from the Supremacy Clause of the United States Constitution, that a federal law can supersede or supplant any inconsistent state law or regulation.  Where preemption occurs, state law on a given subject is invalidated, and the federal law substituted in its place.
In the context of railroad standards, this should mean that where the FRA has promulgated a federal standard to govern a particular area of railroad operations, that standard is a minimal standard of adequacy.  Any lesser or conflicting state guideline is preempted.  Where the FRA has not yet promulgated a federal standard, any pertinent state standard continues in effect.  Preemption as used in the context of the FRSA ought not be read to mean that the very existence of the federal standard preempts state law remedies.  When the railroad fails to comply with a minimal federal standard, this misinterpretation is even more appalling.
The FRSA is a statute whose sole purpose is to improve railroad safety.  To read the FRSA preemption clause in a way that strips accident victims of any remedy for failure to comply with minimum standards is a travesty of justice.  It is also bad policy.  When no remedy is available to persons who have suffered severe injuries due to the negligence of another, those persons rely on taxpayer-funded programs, such as Medicaid and Social Security disability payments. Such cost-shifting can also have a detrimental impact on private employers as injured persons rely on employer-provided benefits, like health insurance, to help them cope with their injuries.  At the same time the injured-party relies on employer-provided benefits, the employee may not be able to perform his or her job duties.  Furthermore, when the railroads are not held accountable for their wrongdoing, there is no incentive to maintain and repair the tracks to prevent future accidents from occurring.
The Solution

When Congress enacted the FRSA, it intended to establish a regulatory system that would provide a comprehensive set of minimum standards to which railroads must adhere for the purpose of improving railroad safety uniformly throughout the 50 states.  The very structure of the Act’s preemption clause as it currently reads supports this interpretation.  Preemption is expressly conditioned both on administrative action and on an express exception:

Law, regulations, and orders related to railroad safety and laws, regulations, and orders related to railroad security shall be nationally uniform to the extent practicable.  A state may adopt or continue in force a law, regulation, or order related to railroad safety or security until the Secretary of Transportation (with respect to railroad safety matters) or the Secretary of Homeland Security (with respect to railroad security matters), prescribes a regulation or issues an order covering the subject matter of the State requirement.  A State may adopt or continue in force an additional or more stringent law, rule, regulation, order or standard relating to railroad safety when it is necessary to eliminate or reduce an essentially local safety or security hazard and when not incompatible with a law, rule regulation, order, or standard, when not creating an undue burden on interstate commerce.
49 U.S.C. § 20106 (emphasis added).  As written the preemption clause is bordered by two express savings clauses that “show considerable solicitude for state law.”  CSX Transportation, Inc. v. Easterwood, 507 U.S. 658, 665 (1993).  The problems described above demonstrate that courts are overemphasizing the uniformity provision (ignoring the phrase “to the extent practicable), and underemphasizing two savings clauses and the basic premise upon which preemption is based: that there is a presumption against preemption “in the interest of avoiding unintended encroachment on the authority of the States.”  Easterwood, 507 U.S. at 663-64.  As noted by Judge Hovland in Mehl, Congressional action is needed to send a message to the courts that their analysis of the preemption clause in the FRSA is distorted.

It is inconceivable that Congress would enact a statute for the purpose of improving railroad safety that instead strips persons injured by a railroad’s failure to adhere to federal standards of any remedy in a court of law.  Nothing in the language of the statute indicates any intent to preempt state common law causes of action, and for over 20 years, the courts did not find such a preemptive intent.  What is needed is an amendment to clarify the preemption clause in the FRSA, making it clear that any uniform standards established by the FRA pursuant to the FRSA are minimum standards.  The FRSA does not preempt an otherwise viable state claim alleging a railroad’s failure to meet those standards.

Thank you for allowing me to appear before you today.  I would be happy to answer any questions.
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